
 

    
 

    
 

 

May 23, 2016 

 

 

The Honorable Howard Shelanski 

Administrator 

Office of Information and Regulatory Affairs 

Office of Management and Budget 

725 17th Street, NW 

Washington, DC 20503 

 

 

Re:  BSEE Oil and Gas Production Safety Systems Rule 

 

Via email 

 

Dear Administrator Shelanski: 

 

The American Petroleum Institute, the International Association of Drilling Contractors (IADC), the 

Independent Petroleum Association of America (IPAA), the National Ocean Industries Association 

(NOIA), the Offshore Operators Committee (OOC), and the US Oil and Gas Association, urge the 

Office of Information and Regulatory Affairs (OIRA) to exercise its discretion to review the draft final 

regulations in the Bureau of Safety and Environmental Enforcement’s (BSEE) rulemaking proposed as 

“Oil and Gas and Sulphur Operations on the Outer Continental Shelf—Oil and Gas Production Safety 

Systems,” 78 Fed. Reg. 52,240 (Aug. 22, 2013).  This rulemaking would not only make significant 

changes to the requirements related to offshore oil and gas production safety systems but also, 

critically, to the regulations related to Best Available and Safety Technology (BAST). 

 

The proposed rule indicated that OIRA and BSEE determined that these regulations are not 

“significant” under Executive Order 12866.  As explained in Attachment A to the attached comment 

letter, submitted to BSEE when these regulations were proposed, we strongly disagree with that 

determination.  Executive Order 12866 requires that agencies consider all costs associated with a rule, 

but BSEE has not considered all of the costs and benefits associated with these regulations.  

Specifically, BSEE did not consider the estimated costs from the proposed revisions to the BAST rule, 

which would be significant and interject significant uncertainty into the operations and decision-

making of regulated entities.  In addition, it would contradict the mandate in Executive Order 12866, 

as reaffirmed in Executive Order 13563, that agencies must minimize the potential for uncertainty.  To 



ensure that all costs are considered and that uncertainty is minimized, OIRA should review these 

regulations before they are finalized. 

 

We also have concerns that BSEE has not met its obligations to consider costs under a number of 

statutes.  As explained in Attachment A to the attached comment letter, we are concerned that BSEE 

has not met its obligations to consider costs under the Regulatory Flexibility Act, the Small Business 

Regulatory Enforcement Fairness Act, and the Paperwork Reduction Act.  Under each of these 

statutes, BSEE has failed to adequately consider the significant effect that the BAST rule will have on 

regulated entities, including small entities.  OIRA should review these regulations before they are 

finalized to ensure that BSEE appropriately considers the costs that the regulations will impose. 

 

Once finalized, this regulation will significantly affect development of our nation’s resources on the 

Outer Continental Shelf and, accordingly, the economy as a whole.  The BAST rule in particular will 

create significant uncertainty and impose a variety of new costs on the regulated community.  As these 

important regulations have significant cost and uncertainty implications, we urge OIRA to carefully 

review them before they are finalized. 

 

 

Sincerely, 

    

Holly Hopkins, API      Alan Spackman, IADC 

     

Daniel Naatz, IPAA      Randall Luthi, NOIA 

                                     

Alby Modiano, US Oil and Gas Association              Evan Zimmerman, OOC 
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October 16, 2013 

 

 

Brian Salerno 

Director, Bureau of Safety and Environmental Enforcement 

U.S. Department of the Interior 

1849 C Street, N.W. 

Washington, D.C.  20240 

 

 

Subject: Oil and Gas and Sulphur Operations on the Outer Continental Shelf—Oil and Gas 

Production Safety Systems, 1014-AA10 

 

Director Salerno, 

 

The American Petroleum Institute (API), The International Association of Drilling Contractors 

(IADC), the Independent Petroleum Association of America (IPAA), the National Ocean 

Industries Association (NOIA), the Offshore Operators Committee (OOC), and the US Oil and 

Gas Association respectfully submit the following comments on the proposed regulatory changes 

to the Best Available and Safest Technology (hereinafter “BAST”) requirements in 30 C.F.R. § 

250.107.  The Bureau of Safety and Environmental Enforcement (“BSEE”) announced these 

proposed changes on August 22, 2013 in a notice of proposed rulemaking entitled “Oil and Gas 

and Sulphur Operations on the Outer Continental Shelf – Oil and Gas Production Safety 

Systems.”     

 

These trade associations represent oil and gas producers who conduct essentially all of the OCS 

oil and gas exploration and production activities in the Gulf of Mexico. Additionally, many of 

our members are involved in drilling, construction and support services for the offshore oil and 

gas industry and will be significantly impacted by this BSEE rulemaking. We respectfully 

request BSEE to withdraw the proposed changes to the BAST regulations at 30 C.F.R. § 250.107 

as soon as possible in order to maintain confidence and certainty in the offshore regulatory 
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process.  The proposed changes to the regulations are premature, unnecessary, and will only lead 

to uncertainty given BSEE’s ongoing efforts to review the process for assessing whether new 

technologies should be considered to be BAST by the agency.   

The proposed changes are premature because BSEE is currently reviewing the process for 

determining whether new technologies or performance levels should qualify as BAST.  This 

review includes a pending review of a report on “Options for Implementing the Requirement of 

Best Available and Safest Technologies for Offshore Oil and Gas Operations” by the National 

Academies and a pending BSEE BAST Technology Transfer Forum on the topic.  Given 

ongoing discussions related to possible changes to the process for assessing new technologies 

and BAST, it is clearly premature for BSEE to propose changes to the BAST regulatory 

requirements.  The industry stands ready to continue to work with BSEE in its review of the 

process for determining whether new technology should qualify as BAST.  Industry expertise in 

the application of technologies to offshore operations is crucial to this process.  

Furthermore, from the outset, BSEE and its predecessor organizations have developed and 

implemented an effective system for ensuring the use of BAST in OCS operations.  While 

originally developed and implemented by the U.S. Geological Survey (“USGS”), BSEE today 

continues to implement an effective BAST program through the combination of regulations, 

industry standards, plan and permit approvals, alternative compliance approvals, departure 

approvals, platform verification, inspection and enforcement, training, and the safety alert 

program.  Each of these elements is a component of the overall BAST program and allows the 

program to evolve over time to address and incorporate advanced and new technologies.  The 

Bureau of Ocean Energy Management and BSEE also review and approve exploration plans, 

development plans, deepwater operations plans, and permit applications.  Operators must now 

have safety and environmental management systems in place and audited by independent third 

parties.  The robust nature of the BSEE regulations and comprehensive regulatory process 

provide ample support for the current regulatory provision that states “In general, we consider 

your compliance with [BSEE] regulations to be the use of BAST.” 

The proposed changes to the regulations are not necessary in order for BSEE to consider changes 

to the current process for evaluating new technologies for use as BAST.  To the contrary, the 

proposed changes have the potential to inject significant, disruptive uncertainty into the 

established system.   

Please find attached to this letter Attachment A for our full set of substantive comments, 

Attachment B for a description of the legislative and regulatory history of the Department of the 

Interior’s BAST program, and Attachment C for a copy of the BAST program as initially created 

and implemented by the USGS. 

Safety is a core value for the oil and natural gas industry.  The industry believes that the existing 

regulations provide a constructive framework for encouraging innovation, the advancement of 

existing technologies, and the development of new technologies.  The industry appreciates the 

opportunity it has been afforded thus far to provide input to the ongoing review of the process for 

making BAST determinations, and we look forward to continued engagement on the topic.   
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These trades and our members are available for further discussions at your convenience.  Please 

feel free to contact us with any questions.   

 

Sincerely, 

    

Erik Milito, API      Alan Spackman, IADC 

 

     

Daniel Naatz, IPAA      Randall Luthi, NOIA 

 

 

Allen Verret, OOC     Alby Modiano, US Oil and Gas Association  

 

 

Attachments 

 

cc: Regulations Development Branch 

 Assistant Secretary, Land and Minerals, U.S. Department of the Interior



 

 

 

Attachment A 

Comments of API, IADC, IPAA, NOIA, OOC and US Oil and Gas 

Proposed Revisions to BAST Requirements 

Oil and Gas Production Safety Systems Proposed Rulemaking, 1014-AA10 

October 16, 2013 

 

API, IADC, IPAA, NOIA, OOC and the US Oil and Gas Association respectfully submit the 

following comments on the proposed regulatory changes to the BAST requirements in 30 C.F.R. 

§ 250.107, announced on August 22, 2013 in a notice of proposed rulemaking entitled “Oil and 

Gas and Sulphur Operations on the Outer Continental Shelf – Oil and Gas Production Safety 

Systems.”  78 Fed. Reg. 52,240. 

 

While the proposed rulemaking is generally intended to address changes to the requirements 

related to oil and gas production safety systems under Subpart H of Part 250, it also includes 

amendments to the general requirements under Subpart A, which includes the proposed changes 

to regulatory language related to BAST.  Given the significance of the proposed changes to 

BAST, we are filing this document to comment solely on those proposed changes, and will 

provide comments on the proposed changes to Subpart H at a later date.   

 

These national trade associations represent member companies involved in all aspects of the oil 

and natural gas industry.  Our members include producers, refiners, suppliers, pipeline operators, 

and marine transporters, as well as service and supply companies that support all segments of the 

industry.  Our members include companies engaged at all levels of operations on the Outer 

Continental Shelf, including operators, drilling contractors, equipment manufacturers, and 

service supply companies.  Our members are dedicated to safety and environmental protection in 

operations on the Outer Continental Shelf, as demonstrated through the development of API and 

industry standards and programs that effectively enhance and promote safe operations.    

 

API is also the worldwide leading standards-making body for the oil and natural gas industry. 

Accredited by the American National Standards Institute (“ANSI”), API has issued 

approximately 600 consensus standards governing all segments of the oil and gas industry.  

These include more than 80 standards and recommended practices incorporated or referenced in 

numerous BSEE regulations. 

 

For the reasons set forth below and in the accompanying documents, we respectfully request that 

BSEE immediately withdraw the proposed changes to the BAST regulations. 

I. The Proposed Regulatory Changes Are Premature Given the Current Efforts of 

BSEE to Review the Current Process for Determining Whether New Technologies 

Should be Considered BAST 

BSEE is currently awaiting a report that it has requested from the National Academies on 

“Options for Implementing the Requirement of Best Available and Safest Technologies for 

Offshore Oil and Gas Operations”.  BSEE is also in the process of scheduling a BAST 

Technology Transfer Forum on the assessment of technologies for BAST determinations in 

2014.  Given the fact that the National Academies report has yet to be released and the fact that 

BSEE has yet to hold the BAST forum, it is premature for BSEE to propose changes to the 
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regulations.  BSEE should withhold any changes to the regulatory text of 30 C.F.R. § 250.107 

until it gathers the information associated with the National Academies report and the BAST 

Forum, and until it decides whether any changes will be made to the process for assessing new 

technologies in relation to BAST. 

Indeed, BSEE is currently considering different options for implementing the requirement for 

BAST in offshore operations.  The BAST Technology Transfer Forum is expected to include 

discussions on various questions related to BAST determinations, such as the types of test 

procedures, test protocols, and testing methodologies that should be used in making a BAST 

determination.  While BSEE’s focus appears to be on whether a new or emerging technology 

should be considered the best available and safest technology, there remains a great deal of 

uncertainty about how this may ultimately be resolved.  There remain significant questions 

related to, among other things: 

1. The potential scope of the effort; 

2. The types of equipment, practices, and systems that may be considered as part of the 

effort; 

3. The potential triggering mechanism for evaluating a new technology; 

4. The potential process or processes that may be used by BSEE for BAST 

determinations; 

5. The methods for considering practicability, economic feasibility, and cost/benefit 

rations; and 

6. The potential impact on the overall regulatory scheme. 

 

These are just a few of the questions that have yet to be sorted out with regard to BSEE’s current 

efforts to consider new options for implementing the BAST requirement.  Without answers to 

these and other questions, BSEE should not be moving forward with changes to the underlying 

regulations that govern BAST in the offshore.  Furthermore, without answers to these questions, 

BSEE is not in a position to accurately consider the costs and benefits of the regulatory changes.  

In addition, BSEE is not in a position to determine whether it is meeting its obligations, as 

described in the latter sections of this document, under the Regulatory Flexibility Act, Executive 

Order 12866, the Small Business Regulatory Enforcement Fairness Act, and the Paperwork 

Reduction Act.     

The preamble to the proposed rule does not even mention the fact that BSEE is now beginning to 

consider potential options for assessing new technologies for use as BAST.  Any potential new 

process or changes to the process for determining BAST for new equipment will certainly be 

considered in the context of the regulatory requirements for BAST by both BSEE and the 

industry.  Therefore, any changes to the regulatory text should be suspended until BSEE 

completes the process it now has in place to review potential options for determining BAST.  In 

the meantime, the current regulations should be retained and the proposed changes should be 

withdrawn.   

II. The Proposed Regulatory Changes to the BAST Requirements Are Not Warranted 

or Justified, and Will Only Lead to Uncertainty 
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Consistent with the statutory mandate, see 43 U.S.C. § 1347(b); infra Attachment B, the current 

BAST program is a demonstrated and effective process for ensuring that offshore drilling and 

production operations use the best available and safest technology, see infra Attachments B, C.  

While originally developed and implemented by the USGS, BSEE today continues to implement 

an effective BAST program through the combination of regulations, industry standards, plan and 

permit approvals, alternative compliance approvals, departure approvals, platform verification, 

inspection and enforcement, training, and the safety alert program.  Each of these elements is a 

key component of the BAST program and allows the program to evolve over time to address and 

incorporate advanced and new technologies.   

While the BSEE regulations are widely recognized as prescriptive in nature, they also include 

performance standards, safety and environmental management system provisions, and 

requirements for Deepwater Operations Plans.  True to their detailed nature, the BSEE 

regulations contain requirements outlining the specific equipment, practices and systems that 

must be used in many offshore operations.  Furthermore, the BSEE regulations incorporate by 

reference more than 80 API specifications, recommended practices, and standards.  The 

development of API standards documents typically involves participation and/or observation by 

BSEE staff.  API standards are based upon proven and sound engineering practices, and are 

reviewed on a five-year cycle (sometimes at a faster rate).  Any change to regulation involves the 

notice and comment process and thereby includes the opportunity for open public engagement.  

Furthermore, the Bureau of Ocean Energy Management and BSEE review and approve 

exploration plans, development plans, deepwater operations plans, and permit applications.  

Operators must also ensure that safety and environmental management systems are in place and 

audited by independent third parties.  The robust nature of the BSEE regulations and 

comprehensive regulatory process provide ample support for the current regulatory provision 

that states “In general, we consider your compliance with [BSEE] regulations to be the use of 

BAST.”  30 C.F.R. § 250.107(c). 

But the regulations do not stop there.  The regulations then state that “The Director may require 

additional measures to ensure the use of BAST.”  30 C.F.R. § 250.107(d).  This allows BSEE to 

utilize the planning and permitting process to confirm that BAST is in use.  Other programs such 

as platform verification, inspection and enforcement, training and the safety alerts program 

support the BAST objectives.   

The BAST program goes beyond the documentation and application components.  BSEE also 

analyzes data and information to evaluate potential improvements in the use of BAST.  BSEE 

gathers information on an ongoing basis through its reporting requirements, including data on 

fatalities, injuries, fires, explosions, collisions, spills, and loss of well control, among other 

things.  The collection of these safety performance indicators provides BSEE with important 

information for considering potential emerging issues related to BAST.    

BSEE has utilized assessment and research programs in order to assist in the implementation of 

an overall BAST program.  The Deepwater Horizon Study Group (Study Group) issued a 

working paper in January 2011 that outlined the use of the TAR program as one part of the 

overall BAST program: 
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“As the BOEMRE [Bureau of Ocean Energy Management, Regulation and 

Enforcement – the predecessor agency to BSEE] is continually seeking to 

determine the best available and safest technologies, the bureau has implemented 

a Technology Assessment and Research (TA&R) Program as part of their safety 

program in which universities, private firms, and government laboratories are 

awarded contracts to perform such research.  According to BOEMRE: ‘the TA&R 

Program was established in the 1970’s to ensure that industry operations on the 

Outer Continental Shelf incorporated the use of Best Available and Safest 

Technologies (BAST) subsequently required through the 1978 OCSLA 

amendments.’”   

Khorsandi, Summary of Various Risk-Mitigating Regulations and Practices applied to Offshore 

Operations, p. 14.  And there are additional programs and regional technology assessment 

groups that BSEE utilizes from a research standpoint. 

The Study Group paper recognizes that a BAST program is currently in place:  “‘Best available 

and safest technologies’ (BAST) is a term used to describe a program or system to be 

implemented into drilling and production operations in the OCS, in order to ensure operations 

which are safe and environmentally conscious.  Rather than providing an exact meaning, the 

term is used to encourage a program which constantly evolves and takes advantage of the 

advancements in technology.”  Id. at 13.  The Study Group noted that “the BAST program was 

developed under the authority of the USGS….”  Id.  

From the time the OCSLA was amended to include the BAST requirement, see infra 

Attachments B, C, the Department of the Interior has had an effective program in place to ensure 

the use of BAST.  The proposed regulation does not appear to account for the existence and 

strength of the current BAST program.  Whereas the current regulation interprets the statute by 

describing how the use of BAST is applied through the regulatory regime, the proposed language 

simply attempts to restate the statute.  Under the proposed language, the BAST rule would read: 

(c)(1) Wherever failure of equipment may have a significant effect 

on safety, health, or the environment, you must use the best 

available and safest technology (BAST) that BSEE determines to 

be economically feasible on: 

(i)  All new drilling and production operations and 

(ii)  Wherever practicable, on existing operations. 

(2)  You may request an exception by demonstrating to BSEE that 

the incremental benefits of using BAST are clearly insufficient to 

justify the incremental costs of utilizing such technologies. 

78 Fed. Reg. at 52,261 (proposed amendment to 30 C.F.R. § 250.107). 

The existing regulatory text carries out BSEE’s statutory duty to require BAST “which the 

Secretary determines to be economically feasible . . . .”  43 U.S.C. § 1347(b) (emphasis added) 

by defining and identifying BAST in terms of BSEE’s regulations, and by requiring additional 
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measures as determined to be necessary by the Director.  See supra p. 3.  In contrast, the 

proposed regulation does not answer the question of how BSEE will ensure the application of 

BAST. 

Adding to the uncertainty, the proposed text appears to require the operator to demonstrate that 

the incremental benefits of using BAST are insufficient to justify the costs.  This would 

improperly shift a burden the statute squarely places on BSEE.  See id. (stating that BAST need 

not be required “where the Secretary determines that the incremental benefits are clearly 

insufficient to justify the incremental costs of utilizing such technologies”).  At a minimum, there 

is ambiguity surrounding this “exception” process and every effort should be made to create 

certainty and prevent delay in the process.   

Furthermore, the proposed changes to the regulations are not necessary in order for BSEE to 

consider changes to the current process for evaluating new technologies for use as BAST.  The 

statute and existing regulations allow the process itself to change, as long as that process includes 

a mechanism by which BSEE imposes only those BAST requirements it has determined to be 

economically feasible.  For these reasons, we respectfully request BSEE to withdraw this 

proposal to amend the existing regulations.
1
   

III. BSEE Has Not Met Its Obligations Under the Regulatory Flexibility Act in 

Considering the BAST Rule 

Under the Regulatory Flexibility Act (“RFA”), 5 U.S.C. § 601, et seq., an agency “promulgating 

a rule that will have a ‘significant impact’ on ‘small entities’ [is] required to ‘prepare and make 

available for public comment an initial regulatory flexibility analysis . . . [that] describe[s] the 

impact of the proposed rule’ on those entities, and to publish a ‘final regulatory analysis’ with 

the final rule.”  Cement Kiln Recycling Coal. v. Envtl. Protection Agency, 255 F.3d 855, 868 

(D.C. Cir. 2001) (quoting 5 U.S.C. §§ 603, 604, 605) (first alteration added).  The RFA 

prescribes specific factors that must be considered and disclosed by an initial regulatory 

flexibility analysis, see 5 U.S.C. § 603(b)(1)–(5), (c), and by a final regulatory flexibility 

analysis, see id. § 604(a)(1)–(6).  “This procedure is intended to evoke commentary from small 

businesses about the effect of the rule on their activities, and to require agencies to consider the 

effect of a regulation on those entities.”  Cement Kiln, 255 F.3d at 868. 

While “[a]n agency may dispense with the regulatory [flexibility] analysis if it certifies ‘that the 

rule will not, if promulgated, have a significant economic impact on a substantial number of 

small entities,’” Cement Kiln, 255 F.3d at 868 (quoting 5 U.S.C. § 605(b)), that certification must 

be based upon a full consideration of the impacts of the proposed rule on directly regulated 

entities, see Aeronautical Repair Station Ass’n v. Fed. Aviation Admin., 494 F.3d 161, 175–78 

(D.C. Cir. 2007).   

In its Notice of Proposed Rulemaking (“NPRM”), BSEE concluded that “this rule is not likely to 

have a significant economic impact and, therefore, an initial regulatory flexibility analysis is not 

required by the RFA.”  78 Fed. Reg. at 52,254.  BSEE thus “certifie[d] that this proposed rule 

                                                 
1
 To the extent that the existing regulations are inconsistent with the statute as it pertains to the use of the 

term “wherever practicable,” We agree that the regulations could be amended to clarify that this term applies only to 

the use of BAST on existing operations.   
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would not have a significant economic effect on a substantial number of small entities,” id. at 

52,253, but, “in the interest of transparency,” provided a contractor-prepared Initial Regulatory 

Flexibility Analysis in support of the certification, see id. at 52,254.  See also AA-10 Subpart H 

Production Safety Systems Regulatory Flexibility Analysis (“Initial Regulatory Flexibility 

Analysis”).  In light of the NPRM and Initial Regulatory Flexibility Analysis, however, this 

certification is inadequate to discharge BSEE’s obligations under the RFA. 

Here, both the NPRM and Initial Regulatory Flexibility Analysis consider only the estimated 

impacts of proposed revisions to “Subpart H, Oil and Gas Production Safety Systems,” Initial 

Regulatory Flexibility Analysis at 27; see also 78 Fed. Reg. at 52,254–55, and, in particular, the 

estimated costs of seven provisions of Subpart H, see Initial Regulatory Flexibility Analysis at 

28–33; see also 78 Fed. Reg. at 52,254–55.  The analysis—and, by extension, the resulting 

certification of no significant impact—omits any consideration of estimated impacts from 

BSEE’s proposed revision to the BAST rule in Subpart A.
2
 

Yet, as described above, by eliminating the longstanding general equivalence of regulatory 

compliance with BAST, BSEE’s proposed revisions to the BAST rule will have significant 

impacts upon regulated entities.  See supra pp. 3-5.  See also infra Attachment B.  In brief, 

BSEE’s proposal creates uncertainty for regulated entities as it relates to whether their planned 

and ongoing operations meet BAST—even where those operations are permitted and otherwise 

in compliance with BSEE regulations.  BSEE does not appear to have considered the impacts to 

regulated entities associated with this uncertainty.  By excluding potential impacts arising from 

the proposed BAST rule, BSEE has not met its obligations under the RFA,  See Aeronautical 

Repair Station Ass’n, 494 F.3d at 176–78 (holding agency in violation of RFA where 

consideration of economic impacts was incomplete due to exclusion of impacts on certain classes 

of directly regulated entities)
3
 and issuance of a final rule without consideration of such impacts 

would constitute arbitrary and capricious agency action in violation of the Administrative 

Procedure Act, see Allied Local & Regional Mfrs. Caucus v. U.S. Envtl. Protection Agency, 215 

F.3d 61, 79 (D.C. Cir. 2000) (noting “we may consider [arguments that agency violated RFA] in 

determining whether [agency] complied with the overall requirement that an agency’s decision 

making be neither arbitrary nor capricious”). 

IV. BSEE Has Not Considered All Costs and Benefits Under Executive Order 12866 

Executive Order 12866 announces a national policy that, “[i]n deciding whether and how to 

regulate, agencies should assess all costs and benefits of available regulatory alternatives, 

including the alternative of not regulating,” and “should select those approaches that maximize 

net benefits . . . .”  Exec. Order 12866, § 1(a), 58 Fed. Reg. 51,735 (Sept. 30, 1993) (emphasis 

                                                 
2
 BSEE candidly concedes that “the proposed rule would affect a substantial number of small entities,” 

which BSEE calculates comprise approximately “69 percent . . . of the companies operating on the OCS . . . .”  78 

Fed. Reg. at 52,254. 
3
 In addition to the absence of analysis regarding estimated costs to small entities, the Initial Regulatory 

Flexibility Analysis’s and NPRM’s failure to consider the BAST rule’s implications under the RFA indicates that 

BSEE has also not “descri[bed] . . . any significant alternatives to the proposed rule which accomplish the stated 

objectives of applicable statutes and which minimize any significant impact . . . on small entities.”  5 U.S.C. § 

603(c).  See also id. § 604(6).  As explained above, see supra pp. 3–5, the existing BAST rule more consistently 

implements the BAST obligations imposed upon BSEE by the OCSLA, and does not impose new costs of 

uncertainty upon regulated entities. 
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added).  See also R.J. Reynolds Tobacco Co. v. Food & Drug Admin., 696 F.3d 1205, 1220 n.14 

(D.C. Cir. 2012).  Executive Order 12866 therefore directs each agency to, among other things, 

“propose or adopt a regulation only upon a reasoned determination that the benefits of the 

intended regulation justify its costs,” Exec Order 12866, § 1(b)(6), “tailor its regulations to 

impose the least burden on society,” id., § 1(b)(11), and “minimiz[e] the potential for uncertainty 

. . .,” id., § 1(b)(12).  The Executive Order thus imposes a direct obligation upon a promulgating 

agency to conduct an economic analysis of proposed regulations. 

For “significant regulatory actions,” the Office of Information and Regulatory Affairs (“OIRA”) 

further reviews the anticipated costs and benefits of an agency’s proposed regulation.  See Exec. 

Order 12866, § 6(a), (b).  Such significant regulatory action is, among other things,  

[A]ny regulatory action that is likely to result in a rule that may: 

(1) Have an annual effect on the economy of $100 million or more 

or adversely affect in a material way the economy, a sector of the 

economy, productivity, competition, jobs, the environment, public 

health or safety, or State, local or tribal governments or 

communities . . . .” 

Id., § 3(f)(1).  “Absent a material change,” a proposed regulation “will not be subject to review” 

by OIRA if the promulgating agency indicates to OIRA that “it believes” the proposed regulation 

is not a significant regulatory action, unless OIRA notifies the agency—within 10 days of 

receiving a list of all of the agency’s planned regulatory actions—that the proposed regulation is 

significant within the meaning of Executive Order 12866.  See id., § 6(a)(3)(A); id., § 6(b)(1).  

The Executive Order thus imposes a separate procedural obligation upon a promulgating agency. 

The NPRM and its supporting documentation indicate that both BSEE and “[t]he OIRA 

determined that [] this rule is not a significant rulemaking under [Exec. Order] 12866.”  78 Fed. 

Reg. at 52,252.  See also AA-10 Subpart H Production Safety Systems Economic Analysis 

(“Economic Analysis”), at 4 (noting BSEE’s determination that proposal is not significant).  The 

NPRM also explains that “BSEE had an outside contractor prepare an economic analysis to 

assess the anticipated costs and potential benefits of the proposed rulemaking.”  78 Fed. Reg. at 

52,252.  However, both the NPRM and Economic Analysis consider only the potential costs and 

benefits of the proposed regulation’s provisions “amend[ing] and updat[ing] the 30 CFR Subpart 

H, Oil and Gas Production Safety Systems . . . .”  Economic Analysis at 4.  See also id. at 5, 8–

19 (describing costs of eight proposed changes to Subpart H).  Again, the analysis—and, by 

extension, the resulting determination that the proposed regulation is not significant—omits any 

consideration of estimated impacts from BSEE’s proposed revision to the BAST rule in Subpart 

A. 

By excluding the potential costs arising from the proposed BAST rule, BSEE has not met its 

substantive or procedural obligations under Executive Order 12866.  Substantively, Executive 

Order 12866 directs an agency to consider “all costs” associated with its proposed regulation and 

alternatives.  Exec. Order 12866, § 1(a).  Yet BSEE has omitted the costs arising from the 

significant uncertainty the BAST rule interjects into the operations and decision making of 

regulated entities that have long depended upon BSEE’s regulations and regulatory process for 
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implementing BAST in their offshore planning.  See supra pp. 3–5; see also infra Attachments 

B, C.  Moreover, the uncertainty caused by the proposed BAST rule directly contradicts 

Executive Order 12866’s command to “minimiz[e] the potential for uncertainty” in regulations.  

Id., § 1(b)(12).  See also Exec. Order 13563, § 1(a), 76 Fed. Reg. 3,821 (Jan. 18, 2011) 

(reaffirming Executive Order 12866’s goal to “promote predictability and reduce uncertainty” in 

regulations).  Rather, the proposed BAST rule’s failure to identify BAST compounds the 

uncertainties faced by the oil and gas industry, which BSEE acknowledges “has shown interest 

in employing new technologies” as “production on the OCS has moved into deeper waters.”  78 

Fed. Reg. at 52,252. 

Procedurally, the failure to consider the potential costs of uncertainty caused by the proposed 

BAST rule undermines the determinations by BSEE and OIRA that the proposed regulation is 

not a “significant regulatory action” subject to OIRA review.  Indeed, neither agency appears to 

have considered the potential for a material “adverse[] affect . . . [on] the economy, a sector of 

the economy, [or] productivity,” Exec. Order 12866, § 3(f)(1), resulting from the significant 

uncertainties caused by the proposed BAST rule, see supra pp. 3–5.  BSEE’s and OIRA’s 

present determinations therefore lack adequate support in the record. 

V. BSEE Must Consider the Effects of the Proposed BAST Rule In Order to Meet Its 

Obligations Under the Small Business Regulatory Enforcement Fairness Act 

The Small Business Regulatory Enforcement Fairness Act, 5 U.S.C. § 801, et seq., provides that, 

“[b]efore a rule can take effect, the Federal agency promulgating such rule shall submit to each 

House of the Congress” a report on the proposed rule and “submit to the Comptroller General . . . 

the agency’s actions relevant to [the RFA] . . . .”  5 U.S.C. § 801(a)(1)(A)–(B).  For a “major 

rule,” the congressional review is more searching because the “Comptroller General shall 

provide a report . . . to the committees of jurisdiction in each House of the Congress” that “shall 

include an assessment of the agency’s compliance with procedural steps required by,” inter alia, 

the RFA, id. § 801(a)(2)(A), thereby providing the Congress with additional information to 

consider, among other things, passing a joint resolution of disapproval relating to the rule prior to 

the rule’s effective date, see id. §§ 801(a)(2)–(3), 801(b); see also id. § 802. 

A “major rule” is 

[A]ny rule that the Administrator of the Office of Information and 

Regulatory Affairs of the Office of Management and Budgets finds 

has resulted in or is likely to result in —  

(A) an annual effect on the economy of $100,000,000 or more; 

(B) a major increase in costs or prices for consumers, individual 

industries, Federal, State, or local government agencies, or 

geographic regions; or 

(C) significant adverse effects on competition, employment, 

investment, productivity, innovation, or on the ability of United 

States-based enterprises to compete with foreign-based enterprises 

in domestic and export markets. 



9 

 

Id. § 804(2).  In the NPRM, BSEE concluded that the proposed rule does not meet these criteria, 

and therefore “[t]he proposed rule is not a major rule.”  78 Fed. Reg. at 52,255.  Accordingly, 

BSEE will not submit to the Comptroller General the additional reports that form the basis of the 

more searching congressional review reserved for a “major rule.”  See 5 U.S.C. § 801(a)(2)(A). 

BSEE’s decision, however, lacks adequate support in the record.  Indeed, the agency’s “major 

rule” determination expressly incorporates the small entity compliance costs calculated by the 

Initial Regulatory Flexibility Analysis that considered only the proposed revisions to “the 

requirements for oil and gas production safety systems.”  See 78 Fed. Reg. at 52,255.  BSEE 

therefore has not considered the potential for “significant adverse effects on,” among other 

things, “investment [or] productivity” resulting from the significant uncertainties caused by the 

proposed BAST rule.  See supra pp. 3–5.  Because BSEE’s conclusion rests, in large part, upon 

its flawed RFA analysis, the NPRM’s determination that the proposed rule is not a “major rule” 

lacks adequate support. 

VI. BSEE’s Consideration of the BAST Rule Has Not Met Its Obligations Under the 

Paperwork Reduction Act 

Under the Paperwork Reduction Act (“PRA”), 44 U.S.C. § 3501, et seq., “[a]n agency shall not 

conduct or sponsor the collection of information unless in advance of the adoption . . . of the 

collection of information” the agency has, among other things, (1) reviewed the need for the 

collection, (2) solicited and evaluated public comments on “whether the proposed collection of 

information is necessary for the proper performance of the functions of the agency” and on “the 

accuracy of the agency’s estimate of the burden” of the collection, (3) submitted the proposed 

collection to the Office of Management and Budget (“OMB”) for review, and (4) obtained 

OMB’s approval for the collection.  See 44 U.S.C. § 3507(a); id. § 3506(c)(2).  For purposes of 

the PRA, a collection of information includes “recordkeeping requirements.”  See id. § 3502(3); 

Darrell Andrews Trucking, Inc. v. Fed. Motor Carrier Safety Admin., 296 F.3d 1120, 1133 (D.C. 

Cir. 2002). 

The NPRM acknowledges that “[t]his proposed rule contains a collection of information,” which 

“will be submitted to the [OMB] for review and approval . . . .”  78 Fed. Reg. at 52,255.  Indeed, 

BSEE recognized that the proposed BAST rule “would impose a new [information collection] 

requirement,” id., in proposed 30 C.F.R. § 250.107(c)(2)’s new provision permitting a regulated 

entity to request an exception from the BAST requirement “by demonstrating to BSEE that the 

incremental benefits of using BAST are clearly insufficient to justify the incremental costs of 

utilizing such technologies,” id. at 52,261.  BSEE determined that this new requirement would 

impose an additional 10 hours of collection burden over the existing regulations.  See id. at 

52,256.  BSEE estimated that a regulated entity would average two responses each year, with 

each response imposing a 5-hour burden.  See id. 

For all of the new collection requirements, BSEE “specifically solicit[ed] comments” on 

whether, among other things, “the [information collection] [is] necessary or useful for us to 

perform properly,” and “the proposed burden [is] accurate.”  Id. at 52,260.
4
 

                                                 
4
 On August 26, 2013, OMB issued a Notice indicating that (1) approval of BSEE’s existing regulations 

remains in effect, (2) “OMB is withholding approval [of the proposed rule] at this time,” and (3) prior to publication 
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The proposed BAST rule’s information collection is not “necessary for the proper performance 

of the functions” of BSEE.  44 U.S.C. § 3506(c)(2)(A)(i).  Rather, the proposed BAST rule 

eliminates the longstanding provisions equating BAST with compliance with BSEE’s 

regulations, and thus creates significant uncertainty as to the standards regulated entities must 

meet to satisfy BAST, and the circumstances under which regulated entities must seek an 

exception from BAST requirements pursuant to the information collection provisions of 30 

C.F.R. § 250.107(c)(2).  See supra pp. 3–5; see also infra Attachment B.  In taking a step 

backward from the existing regulation, BSEE has not indicated how it intends to determine 

BAST as required by statute. 

Nor is “the agency’s estimate of the burden of the proposed collection of information” accurate.  

44 U.S.C. § 3506(c)(2)(A)(ii).  Because the proposed BAST rule creates significant uncertainty 

as to the meaning of BAST, see supra pp. 3–5, that uncertainty is likely to force regulated 

entities to request exceptions from BAST under 30 C.F.R. § 250.107(c)(2) in order to ensure 

approval of their specific operations.  In light of the need for regulated parties to confirm their 

compliance with the proposed BAST rule despite its significant uncertainty in the meaning of 

BAST, BSEE’s PRA burden analysis—which estimates an average of only two 30 C.F.R. 

§ 250.107(c)(2) collections per year—likely underestimates the information collection burden.
5
 

VII. Conclusion  

We respectfully request that BSEE withdraw the proposed changes to the BAST regulations at 

30 C.F.R. § 250.107 as soon as possible in order to maintain confidence and certainty in the 

offshore regulatory process.  Changes to the regulations are premature, unnecessary, and will 

only lead to uncertainty given BSEE’s ongoing efforts to review the process for assessing 

whether new technologies should be considered to be BAST by the agency.  Furthermore, BSEE 

has not met its obligations under the Regulatory Flexibility Act, Executive Order 12866, the 

Small Business Regulatory Enforcement Fairness Act or the Paperwork Reduction Act in 

considering the proposed changes. 

                                                                                                                                                             
of the final rule, BSEE “must submit to OMB a summary of all comments related to the information collection 

contained in the proposed rule and the agency response.”  ICR Reference Number 201206-1014-002, Notice of 

Office of Management and Budget Action, available at 

http://www.reginfo.gov/public/do/DownloadNOA?requestID=243977.  Ultimately, OMB “can approve, disapprove, 

or ‘instruct the agency to make substantive or material change’” to a proposed collection of information.  CTIA-The 

Wireless Ass’n v. Fed. Communications Comm’n, 530 F.3d 984, 987 (D.C. Cir. 2008) (quoting 44 U.S.C. § 

3507(e)(1)). 
5
 By requiring regulated entities to use BAST, while at the same time failing to identify BAST, see 30 C.F.R. 

§ 250.107(c)(1); supra pp. 3–5; compare Attachment B, the proposed BAST rule also arguably imposes a new 

recordkeeping requirement to “retain” records, 44 U.S.C. § 3502(13), justifying the use of the technologies 

employed in the regulated entity’s operations.  Cf. Saco River Cellular, Inc. v. Fed. Communications Comm’n, 133 

F.3d 25, 32–33 (D.C. Cir. 1998) (finding that new substantive requirement also imposed a collection requirement 

because regulated entity “must provide the [agency] with evidence of the [substantive compliance]” through an 

amended application).  The NPRM, however, does not consider such burden. 



 

 

 

Attachment B 

History of the Department of the Interior’s BAST Program 

Comments of the American Petroleum Institute 

Proposed Revisions to BAST Requirements 

Oil and Gas Production Safety Systems Proposed Rulemaking, 1014-AA10 

October 16, 2013 

 

I. The Legislative History of BAST 

 

The Outer Continental Shelf Lands Act (“OCSLA”) provides, in relevant part, that the Secretary 

of the Interior: 

 

shall require, on all new drilling and production operations and, 

wherever practicable, on existing operations, the use of the best 

available and safest technologies which the Secretary determines 

to be economically feasible, wherever failure of equipment would 

have a significant effect on safety, health, or the environment, 

except where the Secretary determines that the incremental 

benefits are clearly insufficient to justify the incremental costs of 

utilizing such technologies. 

43 U.S.C. § 1347(b) (emphasis added).  Congress enacted this provision requiring BAST as part 

of its comprehensive amendments to OCSLA in 1978 (“1978 Amendments”).  See Outer 

Continental Shelf Lands Act Amendments of 1978, Pub. L. 95-372, 92 Stat. 629, at § 208. 

Although both the House (H.R. 1614) and Senate (S.9) included provisions regarding BAST as 

part of a new requirement for worker safety and environmental regulation of offshore operations, 

the provisions differed sufficiently to require submission to the Conference Committee that 

created the final version of the 1978 Amendments.  See, e.g., H.R. Conf. Rep. 95-1474, at 108–

09, 1978 U.S.C.C.A.N. at 1707–08 (Aug. 10, 1978).  As the Conference Report explains, while 

“[t]he House amendment requires use of best available and safest ‘technologies,’” the Senate 

“bill . . . provides of use of the best available and safest ‘technology.’”  Id. at 109, 1708.  

Ultimately, “[t]he Conference Report is the same as the House amendment, in order to 

emphasize that more than one technology may be applicable as the best way to achieve a 

particular objective or do a particular job.”  Id. 

In practice, moreover, the conferees “expect[ed]” the Secretary to make his or her determinations 

of BAST—for example, as to feasibility, and the incremental costs and benefits of particular 

technology—“on an industry-wide basis or with respect to classes or categories of operations, 

rather than on an installation-by-installation, company-by-company, or lessee-by-lessee basis.”  

Id.  According to the Conference Report, its purpose was “to assure uniformity of requirements 

for industry compliance . . . .”  Id. 

While the Conference Report offers no further discussion of the meaning or purpose of the 

BAST requirement, the House had previously convened an Ad Hoc Select Committee on the 

Outer Continental Shelf, which was charged with considering the H.R. 1614 bill that the 

Conference Report largely adopted.  See H.R. Rep. 95-590, 1978 U.S.C.C.A.N. 1450 (Aug. 29 



2 

 

1977).  In recommending passage of H.R. 1614 by the House, the Ad Hoc Select Committee 

identified the purpose of the H.R. 1614’s new safety and environmental protections—and, 

specifically, the BAST requirement—to protect offshore workers and the environment.  See, e.g., 

id. at 1459.  Indeed, the Ad Hoc Select Committee described the BAST requirement as one of the 

1978 Amendments’ “important provisions.”  Id. at 1462. 

With respect to the meaning of BAST, the Ad Hoc Select Committee explained that “[t]he 

Committee, during its visits to off-shore facilities, was impressed by the continuing ability of 

industry and others to develop newer and safer equipment.”  Id. at 1565 (emphasis added).  As a 

result, H.R. 1614 “mandates that regulations under this section are to require, if practicable, such 

updated equipment” through the requirement for BAST.  Id. (“Therefore, on all new drilling and 

production operations, the [BAST] economically achievable is to be required.  Because of the 

impracticability of requiring the newest equipment on existing facilities, the [BAST] is to be 

required on existing operations wherever practicable.”).  Moreover, because “the Committee is 

aware that there may be several technologies as to a particular activity[,] [i]n applying the 

[BAST] standard, the regulator is to evaluate several options, and more than one might be 

appropriate.”  Id. (emphasis added); see also id. (“ ‘[B]est and safest,’ in other words, apply to 

technology and may include several alternative techniques, pieces of equipment or practices—

any of which might be acceptable.”). 

Notably, the Ad Hoc Select Committee’s minority opposing House adoption of H.R. 1614 

questioned the practicality of a “best available and safest” determination.  See id. at 1659.  In the 

minority’s view, the BAST requirement would force “the Secretary of the Interior . . . to pick the 

‘best’ and ‘safest’ way to do things which are now done well and safely in any one of several, 

modern ways” by, for example “examin[ing] all blow-out preventers on the market [to] 

determine which excelled all others in its ability to protect the safety and health of workers and 

preserve the environment.”  Id.  The minority opposed this “delay-causing” provision and 

preferred “[t]he far more commonly used and sound approach . . . to set standards which must be 

equaled or exceeded before a product is found acceptable for use.”  Id. at 1659–60. 

II. History of the Department of the Interior’s BAST Program 

Implementing the BAST requirement in 43 U.S.C. § 1347(b), BSEE’s regulations provide, in 

relevant part, that: 

You must use the best available and safest technology (BAST) 

whenever practicable on all exploration, development, and 

production operations.  In general, we consider your compliance 

with BSEE regulations to be the use of BAST. 

30 C.F.R. § 250.107(c).  Moreover, BSEE “may require additional measures to ensure the use of 

BAST: (1) To avoid the failure of equipment that would have a significant effect on safety, 

health, or the environment; (2) If it is economically feasible; and (3) If the benefits outweigh the 

costs.”  Id. § 250.107(d). 

The Department of the Interior first prescribed the use of BAST through regulations promulgated 

in 1979 to conform to the provisions of the 1978 Amendments to OCSLA.  See, e.g., 44 Fed. 
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Reg. 13,527 (Mar. 12, 1979) (proposed rule); 44 Fed. Reg. 61,886 (Oct. 26, 1979).  The 

originally promulgated regulation provided: 

The lessee shall use, on all new drilling and production operations 

and, whenever practicable, on existing operations, the best 

available and safest technologies that the Director determines to 

be economically feasible, wherever failure of equipment would 

have a significant effect on safety, health, or the environment, 

unless the Director determines that the incremental benefits are 

clearly insufficient to justify the incremental costs of utilizing such 

technologies. 

44 Fed. Reg. at 61,899 (emphases added).  See also 30 C.F.R. § 250.30(c) (1980).  Neither the 

proposed rule nor the final rule explained further the meaning or purpose of BAST (and no 

commenter appears to have made comment upon the provision).  See 44 Fed. Reg. at 13,535; 44 

Fed. Reg. at 61,886–92, 61,899.
6
 This regulatory text was put in place shortly after the BAST 

amendments were made into law, and the regulations then evolved as the government’s BAST 

program was defined and applied into operations. 

Shortly after Interior promulgated this rule, the USGS, which was responsible for regulating 

offshore operations at that time, created the original BAST program for the offshore that has 

endured and in most respects remains intact today.  In April 1980, the “U.S. Geological Survey 

Best Available and Safest Technology Program” released the document entitled The Use of Best 

Available and Safest Technologies (BAST) During Oil and Gas Drilling and Producing 

Operations on the Outer Continental Shelf: Program for Implementing Section 21(B) OCS Lands 

Act Amendments of 1978.
7
  This document provided definitions for the various terms and phrases 

appearing in Section 21(b) of the OCSLA, including definitions for “best,” “available,” “safest,” 

and “technology.”  More importantly, this document clearly defined the elements of the 

government’s BAST program: 

i. The BAST requirement is documented through OCS regulations, OCS 

orders, and standards.  

ii. BAST is applied to OCS Operations Through: 

1. Exploration and Development and Production Plan Approval 

2. Platform Verification 

3. Quality Assurance 

4. Inspection and Enforcement 

5. Training 

6. Safety Alert Program 

iii. Information for BAST Determinations is Developed Through: 

1. Failure and Inventory Reporting System (FIRS) 

2. Accident Investigation and Reporting 

                                                 
6
 The original regulations included a parallel provision describing the functions of the Director—stating the 

Director shall “[r]equire on all new and, whenever practicable, existing drilling and production operations . . . the 

use of the best available and safest technologies . . .,” 30 C.F.R. § 250.11(a)(2) (1984)—that likewise sparked no 

relevant discussion or comment. 
7
  See Attachment C. 
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3. Research and Development 

4. Outside Solicitation 

iv. The BAST Program was Organized to Provide Structure and Staffing. 

 

While regulations and operations have certainly evolved, the core of this program remains today 

and is evident in BSEE’s regulations, industry standards incorporated by reference, exploration 

plan approval, development and production plan approval, deepwater operation plan approval, 

application for permit to drill approval, and other program elements. 

The regulations themselves continued to evolve to incorporate and take into account the system 

established by the USGS in 1980.  In 1986, the Minerals Management Service (“MMS”) 

proposed a new set of offshore regulations to “consolidate into one document the currently 

multitiered rules of the Offshore program . . . that govern oil and gas operations in the Outer 

Continental Shelf (OCS).”  51 Fed. Reg. 9,315 (Mar. 19, 1986).  The “reform [was] directed 

toward reducing the burden on industry resulting from the regulations while maintaining or 

increasing the level of safety and protection provided for the environment.”  Id. at 9,316.  To that 

end, the proposed rules set more clear “performance standards”—“intended to identify the 

purpose of [later] detailed requirements and provide a basis for alternative achievement of such 

purpose”—and “performance requirements”—that “would clarify that specific detailed 

requirements of the regulations would not preclude the use of new or alternative techniques” if 

approved by MMS—for lessees.  See id. 

As the preamble to the proposed rule explained, moreover, “[t]he current offshore rules are 

contained in regulations, OCS Orders, standards, NTLs, conditions of approval, and related 

documents.”  Id. at 9,320.  In particular, MMS identified the sources of “[s]tandards [which] are 

documents incorporated by reference into the Orders,” and “include statements of recommended 

practices adopted by industry and trade associations, such as API, or professional standards 

organizations, such as ANSI, as well as those drafted within MMS itself.”  Id. (emphasis added).  

The proposed rule intended to streamline these different sources of standards and “eliminate any 

inconsistency and redundancy . . . .”  Id.  See also 53 Fed. Reg. 10,596 (April 1, 1988) (final 

rule) (describing consolidation).  For example, with respect to BAST, the 1986 rule changes 

“proposed to incorporate the requirements of Paragraph 1, Use of Best Available and Safest 

Technologies (BAST), of current OCS Order No. 5 where applicable to all appropriate 

operations.”  51 Fed. Reg. at 9,331.
8
 

The 1986 proposed rule also re-ordered the offshore regulations, and proposed a significant 

revision to the BAST provision that included the first provision equating compliance with 

agency regulations with BAST: 

(a)  As research and product improvement result in increased 

effectiveness of existing procedures, safety equipment, or the 

development of new equipment systems, such procedures or 

equipment may be used and, if such technologies provide a 

                                                 
8
 OCS Orders were promulgated and amended through publication in the Federal Register.  See, e.g., 48 Fed. 

Reg. 33,757 (July 25, 1983) (amendment to OCS Order No. 5, Use of BAST, to remove redundant reference to API 

specifications). 
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significant cost-effective incremental benefit to safety, health, or 

the environment, shall be required to be used if determined to be 

best available and safest technologies (BAST). 

(b)  Conformance to the standards, codes, and practices 

referenced in this part will be considered to be the application of 

BAST.  Specific equipment and procedures or systems not covered 

by standards, codes, or practices will be analyzed to determine if 

the failure of such would have a significant effect on safety, health, 

or the environment.  If such are identified and until specific 

performance standards are developed by MMS and as directed by 

the Regional Supervisor on a case-by-case basis, the lessee shall 

submit such information necessary to indicate the use of BAST, 

the alternatives considered to the specific equipment or procedures, 

and the rationale as to why one alternative technology was 

considered in place of another.  This analysis shall include a 

discussion of the costs involved in the use of such technology and 

the incremental benefits gained. 

Id. at 9,351 (revised 30 C.F.R. § 250.22) (emphases added).  Notably, this version of the BAST 

rule provided that compliance with regulations unequivocally “will be considered” BAST. 

In promulgating the final rule in 1988, the MMS addressed several comments relating to the 

BAST provision.  One commenter “stated that ‘No systematic analysis has been undertaken to 

show that these standards and practices [those in Part 250] indeed are BAST.’”  53 Fed. Reg. at 

10,608.  MMS responded that “as a practical matter, MMS does systematically monitor and 

identify BAST, taking the economic feasibility and cost-effectiveness into account.  This is 

largely accomplished through multidisciplinary groups such as Regional Operations Technology 

Assessment Committees and Regional Technical Working Groups.”  Id. (emphasis added). 

Other commenters requested changes to the BAST provision in which “technologies involved 

must be demonstrated by OCS lessees and approved by the Regional Supervisor” because they 

“believe that the rule should clarify who determines what is significant and cost-effective and 

that industry should have a significant role in doing so.”  Id.  MMS responded that “[t]he change 

is not needed.  All BAST requirements will be adopted through rulemaking in which lessees, 

the public, and other interested parties will have full opportunity to participate.”  Id. (emphasis 

added).
9
  Still, in specific instances, the final rule recognized that BAST may be “reflected by 

recommended safe industry practice” that is incorporated by regulation.  See id. at 10,663 

(describing piping system requirements and incorporating ANSI Code by reference). 

                                                 
9
 See also id. at 10,617 (in subsequently discussing wellbore requirements, the agency further noted that 

“MMS has had standing committees and organization units which address offshore technological assessment for 

more than 8 years.  The function of these groups is to identify, evaluate, and report on the use of BAST on a 

continuous basis.  Literature on BAST is researched; continuous observations of field practices are made; meetings 

are held with industry representatives and vendors of oil field equipment and services for this purpose; and meetings 

are conducted routinely with MMS personnel and others to disseminate and utilize BAST information.”). 
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The final rule ultimately altered the proposed rule’s BAST language in part (to better mirror the 

statutory language): 

(a) The Director shall require on all new drilling and production 

operations and, wherever practicable, on existing operations, the 

use of the BAST, which the Director determines to be 

economically feasible, where ever failure of equipment would have 

a significant effect on safety, health, or the environment, except 

where the Director determines that the incremental benefits are 

clearly insufficient to justify the incremental costs of utilizing such 

technologies. 

(b) Conformance to the standards, codes, and practices 

referenced in this part will be considered to be the application of 

BAST.  Specific equipment and procedures or systems not covered 

by standards, codes, or practices will be analyzed to determine if 

the failure of such would have a significant effect on safety, health, 

or the environment.  If such are identified and until specific 

performance standards are developed by MMS and as directed by 

the Regional Supervisor on a case-by-case basis, the lessee shall 

submit such information necessary to indicate the use of BAST, 

the alternatives considered to the specific equipment or procedures, 

and the rationale as to why one alternative technology was 

considered in place of another.  This analysis shall include a 

discussion of the costs involved in the use of such technology and 

the incremental benefits to be gained. 

Id. at 10,703 (emphases added).  See also 30 C.F.R. § 250.22 (1988).  Again, this version of the 

BAST rule provided that compliance with regulations unequivocally “will be considered” BAST.  

This version of the BAST requirement—aside from a re-numbering of the provision in 1998—

endured for over a decade. 

In 1998, MMS issued a notice of proposed rulemaking to again “update and clarify MMS 

regulations concerning postlease operations” in “an effort to streamline and organize the various 

topics that apply in a general sense” to offshore operations.  63 Fed. Reg. 7,335 (Feb. 13, 1998).  

Through that proposed rulemaking, the BAST provision obtained its current format (but not yet 

current language or numbering): 

§250.8 When must I use best available and safest technologies 

(BAST)? 

(a) You must use BAST on all new exploration, development, and 

production operations. 

(b) You must use BAST on existing operations to avoid failure of 

equipment that would have a significant effect on safety, health, or 

the environment if the Director determines that: 
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(1) Using BAST is economically feasible; and 

(2) The benefits of using BAST outweigh the costs. 

(c) If you comply with the requirements of this part, MMS will 

consider you to be using BAST. 

(d) MMS will analyze specific equipment and procedures or 

systems not covered by standards, codes, or practices to determine 

if their failure would have a significant effect on safety, health, or 

the environment.  If MMS identifies significant effects on safety, 

health, and the environment, the Regional Supervisor may direct 

you to submit on a case-by-case basis the following analysis: 

(1) Information necessary to indicate the use of BAST; 

(2) Alternatives you are considering to the specific equipment or 

procedures; 

(3) The rationale as to why you chose one safe alternative 

technology instead of another; and 

(4) A discussion of the costs involved in the use of alternate 

technologies and the incremental benefits to be gained. 

Id. at 7,343 (emphasis added).  Again, this version of the BAST rule provided that compliance 

with regulations unequivocally “will [be] consider[ed]” BAST.   

In promulgating the final rule, MMS addressed only one comment—from API—on the BAST 

provisions.  With respect to the relative authority over BAST within MMS, API noted that: 

The Regional Director and the Regional Staff customarily analyze 

what equipment is best suited to protect safety, health, and the 

environment.  The Regional Offices consult with Headquarters 

Staff when necessary in cases that require additional input. 

Id. at 72,760.   

MMS then issued the final BAST regulation in, essentially, its current form, language,
10

 and 

numbering: 

§250.107 What must I do to protect health, safety, property, and 

the environment? 

(a) You must protect health, safety, property, and the environment 

by: 

                                                 
10

 The provision would again be slightly altered to replace “MMS” with “BSEE” when the latter agency 

succeeded MMS. 
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(1) Performing all operations in a safe and workmanlike manner; 

and 

(2) Maintaining all equipment in a safe condition. 

(b) You must immediately control, remove, or otherwise correct 

any hazardous oil and gas accumulation or other health, safety, or 

fire hazard. 

(c) You must use the best available and safest technology (BAST) 

whenever practical on all exploration, development, and 

production operations.  In general, we consider your compliance 

with MMS regulations to be the use of BAST. 

(d) The Director may require additional measures to ensure the use 

of BAST: 

(1) To avoid the failure of equipment that would have a significant 

effect on safety, health, or the environment; 

(2) If it is economically feasible; and 

(3) If the benefits outweigh the costs. 

Id. at 72,780 (emphasis added).  See also 30 C.F.R. § 250.107 (2000).   

The regulatory history, as described above, demonstrates that BSEE and its 

predecessors intended that the regulatory scheme would create an effective system 

for ensuring the use of BAST, and that compliance would mean that operators 

were using BAST in operations. 



HopkinsHA
Text Box
Attachment C
























































