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Re:  Comments on Draft Programmatic Environmental Impact Statement for Geological
& Geophysical Activities on Gulf of Mexico Outer Continental Shelf

Dear Dr. Lewandowski:

This letter provides the comments of the International Association of Geophysical
Contractors (“IAGC”), the American Petroleum Institute (“API”), the National Ocean Industries
Association (“NOIA”), and the Offshore Operators Committee (“OOC”) (collectively, the
“Associations”) in response to the Bureau of Ocean Energy Management’s (“BOEM”) request
for comments on the Draft Programmatic Environmental Impact Statement (“DPEIS”) to
evaluate potential environmental effects of multiple geological and geophysical (“G&G”)
activities on the Gulf of Mexico (“GOM”) Outer Continental Shelf (“OCS”). See 81 Fed. Reg.
67,380 (Sept. 30, 2016). We appreciate BOEM’s consideration of the comments set forth below.

I. THE ASSOCIATIONS

IAGC is the international trade association representing the industry that provides
geophysical services (geophysical data acquisition, processing and interpretation, geophysical
information ownership and licensing, and associated services and product providers) to the oil
and natural gas industry. IAGC member companies play an integral role in the successful
exploration and development of offshore hydrocarbon resources through the acquisition and
processing of geophysical data.

APl is a national trade association representing over 625 member companies involved in
all aspects of the oil and natural gas industry. API’s members include producers, refiners,
suppliers, pipeline operators, and marine transporters, as well as service and supply companies
that support all segments of the industry. API and its members are dedicated to meeting
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environmental requirements, while economically developing and supplying energy resources for
consumers.

NOIA is the only national trade association representing all segments of the offshore
industry with an interest in the exploration and production of both traditional and renewable
energy resources on the United States OCS. NOIA’s membership comprises more than 325
companies engaged in a variety of business activities, including production, drilling, engineering,
marine and air transport, offshore construction, equipment manufacture and supply,
telecommunications, finance and insurance, and renewable energy.

OOC is an organization of 47 producing companies and 61 service providers to the
industry who conduct essentially all of the OCS oil and gas exploration and production activities
in the GOM. Founded in 1948, the OOC is a technical advocate for the oil and gas industry
regarding the regulation of offshore exploration, development, and producing operations in the
GOM.

By submitting this letter, the Associations do not intend to limit the ability of their
individual member companies to submit separate comments or present their own views on the
issues discussed herein.

Il. OVERVIEW

The GOM OCS is a significant source of oil and gas for the Nation’s energy supply. In
2014, the GOM OCS region was responsible for 16% of the total United States crude oil
production and 5% of dry natural gas production. Likewise, GOM OCS leases are an important
source of federal revenues, generating substantial bonuses, rentals, and royalties paid to the
United States. Since 2008, lessees have paid over $11 billion in bonus bids for lease sales in the
GOM OCS.? Total oil and gas royalty revenues from the GOM OCS amounted to almost $5
billion in fiscal year 2015 alone.®> Moreover, BOEM has recently estimated the net economic

! See U.S. Energy Information Administration, Gulf of Mexico Fact Sheet (June 22,
2016), http://lwww.eia.gov/special/gulf_of _mexico/data.cfm (last visited Nov. 27, 2016).

2 See BOEM, Outer Continental Shelf Lease Sale Statistics, Gulf of Mexico Oil and Gas
Lease Offerings (Dec. 31, 2015), http://www.boem.gov/Outer-Continental-Shelf-Lease-Sale-
Statistics/ (last visited Nov. 27, 2016).

% See DO, Office of Natural Resources Revenue, Statistical Information,
http://statistics.onrr.gov/ReportTool.aspx (Reported Revenues [Single Year Only], FY2015,
Accounting Year, Federal Offshore, Offshore Gulf) (last visited Nov. 27, 2016).
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value of future GOM leasing to be as high as $197 billion.* As described in detail below, G&G
activities are crucial to the discovery, development, and valuation of OCS resources that lead to
such production.

The Outer Continental Shelf Lands Act (“OCSLA?”) calls for the “expeditious and orderly
development” of the OCS “subject to environmental safeguards.” 43 U.S.C. § 1332(3).
However, in many ways, the DPEIS undermines OCSLA’s mandate and is legally and
technically flawed. In general, a fundamental flaw with the DPEIS is its establishment of an
unrealistic scenario in which G&G activities are projected to result in supposed effects to marine
mammals that BOEM admits are unrealistic overestimates of impact. The supposed adverse
effects of this worst case hypothetical scenario are then addressed in the DPEIS with burdensome
and unsupported mitigation measures. This approach is contrary to both the best available
scientific information and applicable law.

For over 40 years, the federal government and academic scientists have studied the
potential impacts of G&G activities on marine mammals, and have concluded that any such
potential impacts are insignificant. Indeed, this conclusion has been publicly reaffirmed by
BOEM (see Section 111.B.3 infra) and the DPEIS fails to present any evidence to counter this
well-supported and longstanding conclusion. The DPEIS’s suggestion that such impacts are
“moderate” (as opposed to insignificant) is not supported by the best available science and is
made possible only by application of overly conservative estimates that BOEM admits do not
accurately reflect the actual anticipated impacts.

In addition, many of the mitigation measures recommended in certain alternatives
presented in the DPEIS are economically and operationally infeasible, will impose serious
burdens on industry, and are highly unlikely to result in benefits to protected species. The
Associations can and will support mitigation measures that are grounded in the best available
science and consistent with existing practices that are proven to be effective and operationally
feasible. However, we cannot support mitigation measures with no basis in fact or science,
which are intended to address presumed adverse effects that will not occur, and which will result
in less exploration of the OCS, contrary to OCSLA.

We also wish to clarify at the outset the relevance of the settlement agreement and
subsequent stipulation that were entered into by the parties in NRDC et al. v. Jewell et al., No.
2:10-cv-01882 (E.D. La.) (“NRDC v. Jewell”). See id. at Dkt. 118-2 (“Settlement Agreement”);
id. at Dkt. 127-2 (“Stipulation to Amend”). The Settlement Agreement and the Stipulation to
Amend were expressly agreed to for the sole purpose of settling litigation. The mitigation
measures currently implemented through the terms of those agreements are not representative of

* See BOEM, 2017-2022 OCS Oil and Gas Leasing Proposed Final Program, at Table 5-
8 (BOEM, Nov. 2016), https://www.boem.gov/2017-2022-OCS-Qil-and-Gas-Leasing-PFP (last
visited Nov. 27, 2016).
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measures that have been traditionally employed in the GOM. Moreover, the parties to the
Settlement Agreement and the Stipulation to Amend did not agree, and there has otherwise been
no subsequent demonstration, that the mitigation measures imposed through those documents are
feasible, appropriate, or supported by the best available science.”

Lastly, the economic analysis included in the DPEIS is inadequate, particularly regarding
the assumptions made about activity levels in the face of overly restrictive mitigation measures.
The analysis appears to completely ignore the potential of reduced future drilling and production
resulting from the generation of less G&G data. In addition, although the DPEIS describes the
potential economic impacts of the various alternatives, it provides no cost estimates for direct,
indirect, and induced economic impacts over the 10-year time period covered by the DPEIS.
Nor does it adequately account for the variability inherent in offshore oil and natural gas
exploration and development. In short, BOEM has failed to provide an economic impact
analysis that allows stakeholders to meaningfully assess the practicability or feasibility of the
proposed alternatives.

Our detailed comments on the DPEIS are set forth in Section Il below. As to the
alternatives presented in the DPEIS, the Associations find Alternative A to be the most
reasonable because it presents the option that is most consistent with the best available science,
operational feasibility, and applicable law. We strongly object to Alternatives B-G, for the
reasons stated below. We look forward to working with BOEM as it proceeds with this National
Environmental Policy Act (“NEPA”) review and selects the preferred alternative for the final
PEIS. Although we encourage BOEM to issue the final PEIS on a schedule that is compliant
with court-ordered deadlines, it must do so in a manner that produces a final PEIS that does not
contain the inadequacies described in the following comments.

I11. COMMENTS

A. The DPEIS Must Address OCSLA’s Mandates and Take Account of the
Environmental Benefits of the Proposed Action

Congress enacted OCSLA to promote and ensure the “expedited exploration and
development of the [OCS] in order to achieve national economic and energy policy goals, assure

® See NRDC v. Jewel, Dkt. 118-2, Section IX (“Intervenor-Defendants do not agree that
all of the measures described in paragraph IX.A and IX.B are feasible or appropriate.
Intervenor-Defendants shall be free to challenge any such measures should one or more of the
Federal Defendants develop and implement them.”); id. at Dkt. 127-2, Section G (“The terms of
this Stipulation have been agreed to for purposes of compromise. No party concedes by entering
into this Stipulation that any of the permit requirements described above are warranted by
scientific evidence or should be imposed after the Stay expires, or that these requirements are
sufficient to achieve legal compliance or reduce biological risk over the long term.”).
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national security, reduce dependence on foreign sources, and maintain a favorable balance of
payments in world trade.” 43 U.S.C. § 1802(1); see also id. § 1332(3) (the OCS *“should be
made available for expeditious and orderly development, subject to environmental safeguards, in
a manner which is consistent with the maintenance of competition and other national needs”).
Indeed, Congress expressly intended to “make [OCS] resources available to meet the Nation’s
energy needs as rapidly as possible.” Id. § 1802(2)(A); see California v. Watt, 668 F.2d 1290,
1316 (D.C. Cir. 1981) (OCSLA’s primary purpose is “the expeditious development of OCS
resources”). “The first stated purpose of OCSLA, then, is to establish procedures to expedite
exploration and development of the OCS. The remaining purposes primarily concern measures
to eliminate or minimize the risks attendant to that exploration and development. Several of the
purposes, in fact, candidly recognize that some degree of adverse impact is inevitable.” Watt,
668 F.2d at 1316. Here, the G&G activities evaluated in the DPEIS are authorized by BOEM
pursuant to OCSLA. See 43 U.S.C. 8 1340. Accordingly, OCSLA provides the substantive
statutory mandates governing the alternatives addressed in the DPEIS.®

Seismic surveying has been and continues to be essential to achieving OCSLA’s goals
because it is the only feasible technology available to accurately image the subsurface before a
single well is drilled. Industry has made significant improvements in acquisition efficiency in
recent years. Using standard hardware (airguns), we now acquire more and better quality data
due to advancements in vessels, configurations, acquisition planning and execution, and data
processing. Additional advancements in geophysical technology—including seismic reflection
and refraction, gravity, magnetics, and electromagnetics—afford industry significant precision in
subsurface imaging and will continue to provide more realistic estimates of potential resources.
By utilizing these tools and applying increasingly accurate and effective interpretation practices,
industry can better locate and dissect prospective areas for exploration.

Furthermore, modern seismic imaging reduces risk by increasing the likelihood that
exploratory wells will successfully tap hydrocarbons and by decreasing the number of wells that
need to be drilled in a given area, thereby reducing associated safety and environmental risks and
the overall environmental footprint for exploration. For example, subsurface imaging can predict

® See Nat. Res. Def. Council, Inc. v. Pena, 972 F. Supp. 9, 18 (D.D.C. 1997) (alternatives
evaluated in an EIS are “heavily influenced by the agency’s consideration of the views of
Congress, expressed, to the extent the agency can determine them, in the agency’s statutory
authorization act, as well as in other congressional directives” (quotation omitted)); see also City
of Alexandria, Va. v. Slater, 198 F.3d 862, 867 (D.C. Cir. 1999) (“the goals of an action delimit
the universe of the action’s reasonable alternatives” (quotation omitted)); Kootenai Tribe of
Idaho v. Veneman, 313 F.3d 1094, 1121 (9th Cir. 2002) (Forest Service is “not required under
NEPA to consider alternatives . . . that were inconsistent with its basic policy objectives™);
Westlands Water Dist. v. U.S. Dep’t of the Interior, 376 F.3d 853, 866 (9th Cir. 2004) (*Where
an action is taken pursuant to a specific statute, the statutory objectives of the project serve as a
guide by which to determine the reasonableness of objectives outlined in an EIS.”).
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potentially hazardous over-pressurized zones in a reservoir and thus allow an operator to better
design a well to reduce its associated types and levels of risk. As technology continues to
advance, the geophysical industry can continue to reduce drilling risk and increase potential
production. Just as physicians today may use MRI technology to image an area that previously
had been imaged by X-ray technology, geophysical experts are actively using and enhancing the
most modern technology to make improved evaluations. Moreover, because survey activities are
temporary and transitory, seismic surveying is the least intrusive and most cost-effective means
to determine the likely locations of recoverable oil and gas resources in the GOM.’

G&G activities are therefore essential to both the “expeditious and orderly development”
of OCS resources and the implementation of “environmental safeguards.” 43 U.S.C. §
1802(2)(A). However, the DPEIS provides no meaningful discussion of OCSLA’s mandates and
specifically fails to show how each of the proposed alternatives is consistent with those
mandates. Indeed, as demonstrated below, some of the alternatives undermine OCSLA’s
mandates by imposing measures that will render important current and future exploration and
development activities economically or operationally infeasible. In addition, the DPEIS does not
meaningfully address the environmental benefits of G&G activities and, accordingly, fails to
“adequately set[] forth sufficient information to allow the decisionmaker to consider alternatives
and make a reasoned decision after balancing the risks of harm to the environment against the
benefits of the proposed action.”® In sum, well-established NEPA law requires BOEM to fully
consider the statutory authority for the proposed action as well as all of the environmental
benefits of the proposed action.

B. The DPEIS’s Marine Mammal Effects Analysis for Seismic Activities Is Seriously
Flawed and Unsupported

The DPEIS concludes—for each alternative—that the effects of sound from project-
related seismic surveys on marine mammals are “expected to be moderate, as potential exposures
of marine mammals are expected to be extensive (potentially affecting large numbers of

” Seismic air sources remain the most effective, commercially available technology to
obtain necessary, accurate sub-surface data. While alternative technologies, including marine
vibroseis, continue to be explored, such technology is not yet commercialized and has not yet
been shown to provide comparable seismic data quality. The substantial cost to modify vessels
and to use vibroseis requires a significant market to make the technology commercially viable.
Moreover, the hypothetical environmental benefits of alternative technologies have not been
demonstrated.

® Friends of the Boundary Waters Wilderness v. Dombeck, 164 F.3d 1115, 1128 (8th Cir.
1999) (emphasis added); see also Coal. for a Livable Westside v. U.S. Postal Serv., No. 99-cv-
10873, 2000 WL 1264256, at *3 (S.D.N.Y. Sept. 7, 2000) (EIS must assess “the environmental
benefits and detriments of the proposed action”).
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individuals within areas of the AOI)....” DPEIS at 4-60. The Associations strongly disagree
with this conclusion because it has no support in fact, science, or law. Specifically, as set forth
below, this conclusion is erroneous because it (i) is derived from an unlawful “worst case
analysis” that BOEM admits is not realistic; (ii) ignores the effects of mitigation measures; (iii)
relies on biased and flawed technical assumptions and modeling; and (iv) does not consider all of
the best available information, including a wealth of data demonstrating that seismic activities
have had no detectable adverse impacts on marine mammal populations.

1. The DPEIS Unlawfully Relies on a “Worst Case” Analysis

Prior to 1986, NEPA regulations required a lead agency to prepare a “worst case
analysis” of impacts for which there is incomplete or unavailable information. See 51 Fed. Reg.
15,618 (Apr. 25, 1986). However, this requirement was expressly rescinded decades ago
because it was found to be “an unproductive and ineffective method of achieving [NEPA’s]
goals; one which can breed endless hypothesis and speculation.” Id.; see Robertson v. Methow
Valley Citizens Council, 490 U.S. 332, 354-56 (1989) (U.S. Supreme Court confirming that
worst case analysis is no longer applicable).

In place of the worst case analysis requirement, the federal Council on Environmental
Quiality (“CEQ”) promulgated “a wiser and more manageable approach to the evaluation of
reasonably foreseeable significant adverse impacts in the face of incomplete or unavailable
information in an EIS.” 51 Fed. Reg. at 15,620. The new (and current) approach requires
federal lead agencies to disclose such impacts and perform a “carefully conducted” evaluation
based upon “credible scientific evidence.” 1d.; see 40 C.F.R. § 1502.22(b)(1). In developing this
requirement, CEQ explained that “credible” means “capable of being believed” and stated that
“[i]nformation which is unworthy of belief should not be included in an EIS.” 51 Fed. Reg. at
15,622-23 (emphasis added).

However, by BOEM’s admission, the DPEIS presents an unrealistic worst case
assessment of the potential effects of seismic activities on marine mammals that is purposefully
constructed to overestimate levels of projected adverse effects. Specifically, the effects analysis
is based solely on modeling (Appendix D) that “creates an estimate of the potential number of
animals exposed to the sounds.” DPEIS at 1-16. BOEM explains:

This estimate alone does not reflect BOEM’s determination of the
actual expected physical or behavioral impacts to marine mammals
but rather an overly conservative upper limit because none of the
mitigations examined in this Programmatic EIS were modeled.
Biological significance to marine mammals is left to interpretation
by the subject-matter experts.

Id. (emphasis added). “Biological significance” is not further evaluated or considered in the
DPEIS even though, as addressed below, relevant information is available. This is a particularly
arbitrary error because it results in a DPEIS that does not evaluate the actual effects that are
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anticipated to be “caused by the action” or that are “reasonably foreseeable.” 40 C.F.R. § 1508.8
(definitions for “direct” and “indirect” effects).

Additionally, the exposure estimates themselves “are based on acoustic and impact
models that are, by their nature, conservative and complex.” DPEIS at 1-19. Indeed, “[e]ach of
the inputs into the models is purposely developed to be conservative, and this conservativeness
accumulates throughout the analysis.” Id. (emphasis added). As a result, the exposure estimates
are “higher than BOEM expects would actually occur in a real world environment.” 1d.; id. at 1-
20 (*“This estimate does not reflect an actual expectation that marine mammals will be injured or
disturbed. It is an overly conservative estimate.”). BOEM further admits that using the exposure
models as a basis for the effects analysis “requires accepting a worst-case scenario, which
ultimately overestimates the numbers of ‘take’ under the [Marine Mammal Protection Act
(“MMPA”)] by equating those numbers with the exposures identified in the modeling rather than
real world conditions.” 1d. (emphasis added).

The Associations appreciate BOEM’s candor in providing accurate descriptions of the
substantial shortcomings of the exposure modeling. However, such candor does not excuse
BOEM from performing a lawful evaluation of the actually anticipated direct and indirect effects
of the proposed action. As stated above, both direct and indirect effects must be “caused by” the
action, and indirect effects must be “reasonably foreseeable.” 40 C.F.R. § 1508.8. By BOEM’s
admission, the exposure estimates presented in the DPEIS do not accurately represent effects that
BOEM expects to be “caused by” the proposed action or that are “reasonably foreseeable.”
Aside from being contrary to NEPA requirements, BOEM’s inappropriate reliance on a worst
case scenario to estimate marine mammal impacts could present challenges for the National
Marine Fisheries Service (“NMFS”) should NMFS decide to rely on a similarly flawed analysis
when issuing incidental take regulations under the MMPA.

Moreover, by performing an effects analysis that is “purposely developed to be
conservative,” based on the highest sound levels and erroneously high marine mammal densities,
and purposely intended to overestimate adverse effects, BOEM has performed precisely the type
of “worst case analysis” that was rejected by both CEQ and the U.S. Supreme Court many years
ago. By its terms, and as expressly stated in the DPEIS, the analysis of marine mammal impacts
is intentionally designed to be inaccurate and to evaluate the worst possible consequences that
could hypothetically result from unmitigated seismic surveying. It is hard to imagine an analysis
that presents a scenario worse than the thousands to millions of incidental exposures that are
predicted by the DPEIS.

In sum, the DPEIS’s analysis of marine mammal effects is plainly not credible; it
evaluates effects that, by BOEM’s admission, will not occur, and, therefore, it is “unworthy of
belief.” 40 C.F.R. § 1502.22(b)(1); 51 Fed. Reg. at 15,622-23. The DPEIS violates NEPA
because it relies exclusively on a “worst case” analysis of seismic impacts on marine mammals,
contrary to well-established law.



Dr. Jill Lewandowski
November 29, 2016
Page 9

2. The DPEIS’s Marine Mammal Effects Analysis for Seismic Activities Lacks
Scientific Integrity and Relies on Inaccurate Assumptions

An EIS must rely upon “high quality” information and “accurate scientific analysis.” 40
C.F.R. 8 1500.1(b); Conservation Nw. v. Rey, 674 F. Supp. 2d 1232, 1249 (W.D. Wash. 2009);
Envtl. Def. v. U.S. Army Corps of Eng’rs, 515 F. Supp. 2d 69, 78 (D.D.C. 2007) (“Accurate
scientific analysis [is] essential to implementing NEPA.”). It also must have “professional
integrity, including scientific integrity” and may not rely on “incorrect assumptions or data” or
“highly speculative harms” that “distort[] the decisionmaking process.” See Theodore Roosevelt
Conservation P’ship v. Salazar, 616 F.3d 497, 511 (D.C. Cir. 2010); 40 C.F.R. 8 1502.24; 73
Fed. Reg. 61,292, 61,299 (Oct. 15, 2008) (CEQ regulations require “high quality” information
and “scientific integrity”).” To be sure, courts have invalidated EISs that did not meet these
standards, that were based on “stale scientific evidence . . . and false assumptions,” or that failed
to disclose the “potential weakness” of relied-upon modeling. See, e.g., Seattle Audubon Soc’y v.
Espy, 998 F.2d 699, 704 (9th Cir. 1998); Or. Nat. Res. Council Fund v. Goodman, 505 F.3d 884,
897 (9th Cir. 2007). As set forth below, the DPEIS fails to meet these rigorous standards
because it wrongly omits any consideration of mitigation measures and relies on flawed and
biased modeling.

a. The effects analysis improperly ignores mitigation measures

NEPA requires an EIS to address “any adverse environmental effects which cannot be
avoided,” which necessitates an analysis of available mitigation measures. 42 U.S.C. §
4332(C)(ii) (emphasis added); see Robertson, 490 U.S. at 351-52, 353. However, the DPEIS
turns this statutory mandate on its head by evaluating speculative adverse effects that can be (and
are already being) avoided through the implementation of mitigation measures. In fact, these
mitigation measures are an integral part of the proposed actions evaluated in the DPEIS. See,
e.g., DPEIS at 1-3, 1-4 (proposed action includes BOEM authorizations of G&G activities and
NMFS incidental take authorizations, both of which must include mitigation measures).
Nonetheless, the DPEIS expressly declines to evaluate the countervailing beneficial effects of the
very mitigation measures that are integral to the proposed actions. See DPEIS at 1-16 (“The
modeling is conservative because it did not apply any of the 19 different mitigations analyzed in
[the DPEIS].”); id. at 1-19 (“The modeling effort in Appendix D does not, for example, take into
account any mitigation measures incorporated into the alternatives because the effect of those
measures cannot be quantified with statistical confidence at this time.”); id. at 4-14 (mitigation
measures not considered as part of effects analysis).

% See also CBD v. BLM, 937 F. Supp. 2d 1140, 1155 (N.D. Cal. 2013) (principle that
reasonably foreseeable environmental effects may not include “highly speculative harms” is
equally applicable to direct and indirect effects); Native Ecosystems Council v. U.S. Forest Serv.,
418 F.3d 953, 964 (9th Cir. 2005); City of Shoreacres v. Waterworth, 420 F.3d 440, 453 (5th Cir.
2005).
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BOEM’s election to ignore the beneficial effects of mitigation measures is particularly
arbitrary because BOEM knows—unconditionally—that the mitigation measures would
substantially decrease any adverse effects postulated by the overly conservative exposure
modeling. As addressed below, there are no demonstrated adverse effects on any marine
mammal populations (in the GOM or the Arctic) resulting from mitigated seismic survey
activities. In addition, Appendix D itself demonstrates the effectiveness of currently employed
mitigation measures. Specifically, in Phase I of the exposure modeling described in Appendix D
where various modeling methods, inputs, and assumptions are assessed, Sections 6.5.3 and 6.5.4
consider the effects of incorporating mitigation measures and aversive responses into the
exposure modeling. Tables 40 and 44 show that the implementation of shutdowns may reduce
the number of estimated Level A exposures by 10% to 80%.*° Similarly, the effect of modeling
aversive responses by marine mammals also shows potentially large reductions in the
percentages of animals exposed above Level A criteria (40% to 85% for the peak sound pressure
level [“SPL”] criteria and 14% to 20% for the root-mean-square [“rms”] SPL).

Despite these demonstrations of significant and meaningful reductions in the number of
estimated exposures as a result of mitigation measures and aversive responses, and the fact that
both are likely to occur under all of the alternatives considered in the DPEIS, they are
inexplicably not included in the final (Phase 11) modeling used to estimate exposures for the
impact assessments and ultimately not considered as part of the effects analysis. Although there
are uncertainties associated with including these measures in the modeling process, those
uncertainties are not substantially different than uncertainties associated with other inputs to the
modeling process and they should not be disqualified from use for that reason.

BOEM’s refusal to incorporate the known benefits of mitigation measures, many of
which are standard best practices that the seismic industry already implements, is arbitrary,
unsupported, and contrary to well-established NEPA principles.** An agency cannot simply
ignore certain effects of an action because they “cannot be quantified with statistical confidence”
(DPEIS at 1-19), particularly when it chooses not to ignore admittedly incorrect assumptions that
inaccurately estimate impact levels. This is the very definition of “arbitrary and capricious”
agency action. Rather, BOEM must evaluate all reasonably foreseeable effects that will be
caused by the proposed action, including the offsetting effects of mitigation measures, perform a

19 The effectiveness of mitigation varies by species as it is related to the probability of
detecting each species; however, those species that form large groups and/or are most abundant
are the ones for which mitigation is most effective. Thus, the percent reduction in estimated
exposures is likely greatest for the species with the highest absolute estimated exposures.

! These standard best practices are the mitigation measures that have been employed for
many years in the GOM under Joint Notice to Lessees (“NTL") No. 2016-G02 (previously NTL
No. 2012-G02 and NTL No. 2007-G02) and are represented in Alternative A. In this comment
letter, we refer to these measures as the “Standard Mitigation Measures.”
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high quality and accurate assessment of those effects, and reach reasoned conclusions regarding
the effects that are likely to occur.

b. The effects analysis is arbitrarily biased to unrealistic scenarios that
are unsupported by actual data

The exposure modeling set forth in Appendix D makes many biased assumptions that
substantially contribute to the inaccuracy of the DPEIS’s effects analysis. Specifically, the
modeling analysis in Appendix D contains multiple layers of precaution that aggregate in the
annual and 10-year estimates. Attachment A to this letter provides a more detailed assessment of
the overly conservative (i.e., unrealistic) assumptions used in the modeling. These assumptions
contribute anywhere from 10% to multiple orders of magnitude above the mean or most likely
exposures outcome (i.e., 100 to 1,000 times the “most likely” number of exposures). In
aggregate, these compounding highly conservative assumptions produce a predicted number of
exposures that is thousands to millions of times greater than the average or most likely outcome.

For example, the Phase Il model assumes a source array of 8,000 cubic inches. This is at,
or very near, the upper limit of the largest source arrays used in the GOM. See DPEIS at 3-18,
Appx. D at D-25. The actual distribution of array sizes in the GOM ranges from 8,400 cubic
inches to less than 2,000 cubic inches, with a mean value of 5,600 cubic inches. The scaling
differences in the range to threshold criteria produced by an overestimated array size of 8,000
cubic inches cascade down through the calculations, so that when a threshold range four times
larger than produced by a typical survey source is established using hearing injury thresholds 10
or a hundred times lower than actual measured thresholds, and applied to numbers of animals
(using the Duke model) that are 10 times higher than any previous estimates, the outcome is a
prediction that 10,000 to 100,000 times more exposures might occur than use of the “best
available data” values might otherwise have calculated. See Attachment A. Instead of this
overly precautionary and unrealistic approach, BOEM could have used the data for all array sizes
used in the GOM in the past 10 or 20 years, plotted them on a typical bell-shaped curve, and
calculated the mean or median and variance or mode.

Another example of excess precaution built into BOEM’s effects analysis is found in the
values entered into the transmission loss model. On pages D-100 through D-123 of Appendix D,
the analysis acknowledges that (1) the “worst case” sound speed profile produces propagation at
a given range that is 10 decibels (“dB”) better than the average; (2) the actual-versus-modeled
bathymetry and bottom properties probably add another 4 dB; and (3) using a smooth rather than
wavy ocean surface might add another 1-2 dB over the actual transmission loss. In aggregate, an
added 16 dB or so of “precautionary assumptions” translates to sound propagation that would
travel more than 10 times farther than the result that would be produced by the “most likely”
propagating environment (using a typical hybrid transmission loss value of 15log(R)). Again,
this single example is combined with other examples of precaution to predict exposure numbers
that are thousands to millions of times higher than the most likely outcomes.
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Yet another example occurs where the effects of running the animat exposure models for
only 24 hours and then scaling those results up to longer survey periods (e.g., 30 days) are
assessed in Section 6.5.1. Using this method, the total exposure estimates based on the rms SPL
criteria are found to vastly “overestimate the number of animats exposed to levels exceeding
threshold....” DPEIS, Appx. D at D-69. Nonetheless, this method is used in Phase Il (App. D at
D-180) to produce the final exposure estimates (App. D Section 7.3.4).

Section 6.5.2 analyzes potential contributions to uncertainty from the sound source
characterization modeling, and from sound speed profiles, geoacoustic parameters, bathymetric
data, and sea state inputs to the acoustic propagation modeling. This analysis concludes that the
various uncertainties in the acoustic field represent a “multi-dimensional envelope” and that
these different dimensions “cannot be summed to yield a “total” uncertainty as this would be a
meaningless quantity.” However, this conclusion is incorrect. There are ways to quantify the
uncertainty in a meaningful way despite challenges to directly calculating the total uncertainty
(or statistical variance). For example, the combined uncertainty contributed by environmental
and model parameters could be further evaluated by comparing the outputs from multiple runs of
the entire modeling process (both acoustic propagation modeling and exposure modeling) in
which one or more of the parameters are adjusted across reasonable levels in each competing
model run. The parameter-specific uncertainty analyses presented in Phase | of Appendix D are
useful for identifying which parameters to adjust within the competing full modeling runs, but
alone they only reinforce the fact that significant uncertainty is present at many steps within the
modeling process. Multiple runs of the full modeling process using alternative parameter
estimates should be conducted to improve the understanding of the total uncertainty surrounding
the final results.

In addition, the analyses set forth in Section 6.5.2 of Appendix D use various methods to
assess uncertainty around the parameters used in acoustic propagation modeling. However, in all
examples only the “typical” (average or median) and “worst case” values are evaluated. As a
result, uncertainties are only characterized in one direction from the typical or expected result,
and that direction results in longer-range propagation of sounds. When characterizing
uncertainty around estimates, it is common practice to not only report the upper confidence
limits (“worst case” results in this example), but to also report the lower confidence limits.
Without an understanding of the lower confidence limit values, it is not possible to properly
bound and assess the range of outcomes from the modeling and interpret the likelihood of
potential impacts. The failure to characterize the lower confidence limits results in a flawed and
arbitrary analysis that is significantly biased. BOEM summarizes the significant biases of the
modeling as follows:

The existing modeling largely does not account for uncertainty in
the data inputs and also selects highly conservative data inputs.
This bias often produces unrealistically high exposure numbers and
“takes” that exponentially increase uncertainty throughout each
step of the modeling. The modeling does not incorporate
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mitigation or risk reduction measures designed to limit exposure.
The modeling is an overestimate and should be viewed with that
understanding.

DPEIS at 4-47 (emphases added).

An analysis that, by the agency’s admission, purposely overestimates effects and relies
upon incorrect and unrealistic assumptions, is, by definition, “inaccurate” and therefore contrary
to applicable NEPA standards. See 40 C.F.R. § 1500.1(b) (requiring “accurate scientific
analysis”). Moreover, the DPEIS’s analysis of marine mammal impacts is, at best, “highly
speculative” because it is based on scenarios and assumptions that, by BOEM’s admission, are
not accurate and will not occur. For these additional reasons, the analysis of the effects of
seismic activities in the DPEIS is arbitrary and violates NEPA.

3. The Marine Mammal Effects Analysis Does Not Consider the Best Available
Information

As addressed above, and in Attachment A, the analysis of potential effects of seismic
activities on marine mammals is based on overly conservative, unrealistic, and biased modeling
of “exposures.” Aside from the flaws with this approach, there is a wealth of available
information that actually informs the analysis of the reasonably foreseeable effects caused by
seismic activities. These data are either minimized or not addressed at all in the DPEIS. BOEM
must consider this available information to assess the biological significance of the exposure
estimates. Without any assessment of biological significance, the exposure estimates are entirely
uninformative and misleading.

First, BOEM goes to great lengths to assert, correctly, that exposures are not necessarily
incidental takes. See, e.g., DPEIS at 1-15. In the same paragraph, however, BOEM contradicts
itself by stating, without support, that it expects that the “majority of exposures” are likely to
result in takes. Id. at 1-15, 1-16. BOEM makes no effort to quantify or otherwise qualitatively
address the significance of exposures. As a result, exposures become a de facto surrogate for
“takes.” See DPEIS, Appx. D at D-310-320.

Second, the history of formal assessments of offshore seismic activities demonstrates that
levels of actual incidental take are far smaller than even the most balanced pre-operation
estimates of incidental take.*® Indeed, more than four decades of worldwide seismic surveying

12 See, e.g., BOEM, Final EIS for Gulf of Mexico OCS Oil and Gas Eastern Planning
Area Lease Sales 225 and 226, at 2-22 (2013), http://www.boem.gov/BOEM-2013-200-v1/
(“Within the CPA, which is directly adjacent to the EPA, there is a long-standing and well
developed OCS Program (more than 50 years); there are no data to suggest that activities from
the preexisting OCS Program are significantly impacting marine mammal populations.”);
(continued . . .)
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and scientific research indicate that the risk of physical injury to marine life from seismic survey
activities is extremely low. Currently, there is no scientific evidence demonstrating any
biologically significant negative impacts to marine life from seismic surveying. As stated by
BOEM:

To date, there has been no documented scientific evidence of noise
from air guns used in geological and geophysical (G&G) seismic

(. . . continued)

BOEM, Final EIS for Gulf of Mexico OCS Qil and Gas Western Planning Area (WPA) Lease
Sales 229, 233, 238, 246, and 248 and Central Planning Area (CPA) Lease Sales 227, 231, 235,
241, and 247, at 4-203 (v.1) (2012), http://www.boem.gov/Environmental-
Stewardship/Environmental-Assessment/NEPA/BOEM-2012-019_v1.aspx (WPA); id. at 4-710
(v.2), http://www.boem.gov/Environmental-Stewardship/Environmental-
Assessment/NEPA/BOEM-2012-019 v2.aspx (CPA) (“Although there will always be some
level of incomplete information on the effects from routine activities under a WPA proposed
action on marine mammals, there is credible scientific information, applied using acceptable
scientific methodologies, to support the conclusion that any realized impacts would be sublethal
in nature and not in themselves rise to the level of reasonably foreseeable significant adverse
(population-level) effects.”); BOEM, Final Supplemental EIS for Gulf of Mexico OCS Oil and
Gas WPA Lease Sales 233 and CPA Lease Sale 231, at 4-30, 4-130 (2013),
http://www.boem.gov/uploadedFilessBOEM/BOEM_Newsroom/Library/Publications/2013/BOE
M%202013-0118.pdf (reiterating conclusions noted above); MMS, Final Programmatic EA,
G&G Exploration on Gulf of Mexico OCS, at 111-9, 11-14 (2004),
http://lwww.nmfs.noaa.gov/pr/pdfs/permits/mms_pea2004.pdf (“There have been no
documented instances of deaths, physical injuries, or auditory (physiological) effects on marine
mammals from seismic surveys.”); id. at 111-23 (“At this point, there is no evidence that adverse
behavioral impacts at the local population level are occurring in the GOM.”); LGL Ltd.,
Environmental Assessment of a Low-Energy Marine Geophysical Survey by the US Geological
Survey in the Northwestern Gulf of Mexico, at 30 (Apr.-May 2013),
http://www.nmfs.noaa.gov/pr/pdfs/permits/usgs_gom_ea.pdf (“[T]here has been no specific
documentation of TTS let alone permanent hearing damage, i.e., PTS, in free-ranging marine
mammals exposed to sequences of airgun pulses during realistic field conditions.”); 75 Fed. Reg.
49,759, 49,795 (Aug. 13, 2010) (issuance of IHA for Chukchi Sea seismic activities (“[T]o date,
there is no evidence that serious injury, death, or stranding by marine mammals can occur from
exposure to airgun pulses, even in the case of large airgun arrays.”)); MMS, Draft Programmatic
EIS for OCS Oil & Gas Leasing Program, 2007-2012, at VV-64 (Apr. 2007) (citing 2005 NRC
Report), http://www.boem.gov/Oil-and-Gas-Energy-Program/Leasing/Five-Year-
Program/5and6-ConsultationPreparers-pdf.aspx (MMS agreed with the National Academy of
Sciences’ National Research Council that “there are no documented or known population-level
effects due to sound,” and “there have been no known instances of injury, mortality, or
population level effects on marine mammals from seismic exposure ).
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activities adversely affecting marine animal populations or coastal
communities. This technology has been used for more than 30
years around the world. It is still used in U.S. waters off of the
Gulf of Mexico with no known detrimental impact to marine
animal populations or to commercial fishing.

In http://www.boem.gov/BOEM-Science-Note-August-2014/ (Science Notes, Aug. 22, 2014);
see also https://www.boem.gov/BOEM-Science-Note-March-2015/ (Science Notes, Mar. 9,
2015) (there has been “no documented scientific evidence of noise from air guns used in
geological and geophysical (G&G) seismic activities adversely affecting animal populations”);
DPEIS at 4-57 (“There are multiple factors that indicate that the potential for repeated exposures
are unlikely to result in reduced fitness in individuals or populations ... G&G surveys have been
ongoing in the northern GOM for many years, with no direct information indicating reduced
fitness in individuals or populations.” (emphasis added)).** Moreover, the BOEM
Environmental Studies Program has spent more than $50 million on protected species and sound-

'3 There are well-documented examples of long-term exposures of acoustically sensitive
species where no biologically significant chronic or cumulative impacts have occurred. For
example, oil and gas seismic exploration activities have been regularly conducted in the Beaufort
and Chukchi Seas of the Arctic Ocean for decades, with regular monitoring and reporting to
NMFS under the auspices of MMPA incidental take authorizations issued since the early 1990s.
During this lengthy period of acoustic exposures, and despite annual lethal takes by Alaska
Natives engaged in subsistence activities, bowhead whales have consistently increased in
abundance to the point that they are believed to have reached carrying capacity. See, e.g., 84
Fed. Reg. 25,830, 25,837 (May 1, 2012) (“There is no specific evidence that exposure to pulses
of air-gun sound can cause PTS [physical injury] in any marine mammal, even with large arrays
of air-guns.”); id. at 25,838 (“To date, there is no evidence that serious injury, death, or stranding
by marine mammals can occur from exposure to air-gun pulses, even in the case of large air-gun
arrays.”); id. at 25,839 (“Thus, the proposed activity is not expected to have any habitat-related
effects on prey species that could cause significant or long-term consequences for individual
marine mammals or their populations.”); 75 Fed. Reg. 49,760, 49,795 (Aug. 13, 2010) (“To date,
there is no evidence that serious injury, death or stranding by marine mammals can occur from
exposure to air-gun pulses, even in the case of large air-gun arrays.”); see also Reichmuth, C.,
Ghoul, A., Sills, J., Rouse, A. and B. Southall. 2016. Low-frequency temporary threshold shift
not observed in spotted or ringed seals exposed to single air gun impulses, J. Acoust. Soc. Am.,
140: 2646-2658 (“There was no evidence that these single seismic exposures altered hearing —
including in the highest exposure condition, which matched previous predictions of temporary
threshold shift (TTS) onset .... The absence of observed TTS confirms that regulatory
guidelines (based on M-weighting) for single impulse noise exposures are conservative for
seals.”).
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related research over more than four decades without finding evidence of adverse effects. See
http://www.boem.gov/BOEM-Science-Note-August-2014/ (Science Notes, Aug. 22, 2014)
(“Since 1998, BOEM has partnered with academia and other experts to invest more than $50
million on protected species and noise-related research.”). The geophysical and oil and gas
industries, the National Science Foundation, the U.S. Navy, and others have spent a comparable
amount of funds on researching potential impacts of seismic surveys on marine life and have
found no evidence of significant effects. See http://www.scandoil.com/moxie_issue-
bm2/bm.doc/sogm_1-2-16_sml-jip.pdf; www.soundandmarinelife.org. None of this is
meaningfully discussed in the DPEIS.

Third, the DPEIS fails to evaluate the accumulated observational data collected by
Protected Species Observers (“PSOs”) on survey vessels in the GOM as part of the DPEIS’s
effects analysis. This information is relevant to the assessment of marine mammal effects by
seismic vessels operating in the GOM. Not surprisingly, the PSO data indicate a negligible level
of effects that undermines the results of the exposure modeling presented in Appendix D. For
example, the DPEIS implausibly concludes that many thousands of marine mammals will
experience incidental take as a result of seismic activities. These estimates would result in tens
of thousands of shutdown events per year. However, based on actual monitoring data, as
reported in relatively recent environmental assessments, an average of only 55 shutdowns per
year occur in the GOM with operations conducted under the Standard Mitigation Measures. See
also Barkaszi et al. (2012) (reporting a total of 144 shutdowns from 2002 to 2008, or 24 per
year); Attachment B.** The PSO data must be fully disclosed and evaluated in the DPEIS and
the effects analysis must be substantially revised to account for the available PSO data. See Gas
Appliance Mfrs. Ass’n, 998 F.2d 1041, 1045 (D.C. Cir. 1993) (“Since the accuracy of any
computer model hinges on whether the underlying assumptions reflect reality . . . [tJhe agency’s
burden [to demonstrate the reasonableness of a model] becomes heavier when a method of
prediction is being relied on to overcome adverse actual test data.” (quotations and alteration
omitted)).

4. Conclusions—Marine Mammal Effects Analysis

As set forth above, the DPEIS’s analysis of the effects of seismic activities on marine
mammals is unrealistic, flawed, incomplete, and unlawful. The effects analysis is almost
exclusively based upon a modeling exercise that uses a cascading series of conservatively biased
assumptions for all uncertain parameter inputs. These assumptions lead to accumulating bias as
the cumulative conservative assumptions add up to increasingly unlikely statistical probabilities
not representative of real-world conditions. Consequently, the results quickly become little more

14 A study of more than a decade’s worth of marine mammal observation data performed
by the Joint Nature Conservation Committee (“JNCC”) demonstrates that mitigation measures
significantly reduce the effects of seismic activities on marine mammals. The JNCC study’s
results should be addressed in the DPEIS. See http://jncc.defra.gov.uk/page-6985.
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than improbable precautionary worst case scenarios—not fair simulations or representations of
likely environmental effects. The DPEIS relies upon this worst case scenario analysis to
implausibly conclude that the potential effects of seismic surveying on marine mammals are
“moderate”—i.e., “detectable, short-term, extensive, and severe; or ... detectable, short-term or
long-lasting, localized, and severe; or ... detectable, long-lasting, extensive or localized, but less
than severe.” DPEIS at 4-8.

Aside from being scientifically and legally indefensible, BOEM’s conclusion is not
supported by the best available information, which demonstrates that no “long-lasting” or
“severe” impacts to marine mammal populations from seismic activities have occurred in the
GOM. Indeed, BOEM’s conclusion is not even supported by its own statements. See DPEIS at
4-59 (“the best available information, while providing evidence for concern and a basis for
continuing research, does not, at this time, provide grounds to conclude that [seismic] surveys
would disrupt behavioral patterns with more than negligible population-level impacts”
(emphases added)). To make matters worse, the unrealistic scenario presented in the DPEIS is
evaluated in a vacuum, with no meaningful consideration of the effectiveness of the mitigation
measures that are expressly included in the proposed action. Insofar as we are aware, no seismic
activities in the United States OCS have caused impacts amounting to anything more than
temporary changes in behavior, without any known injury, mortality, or other biologically
significant consequence to any marine mammal species or stocks.*®

In sum, the DPEIS’s finding that seismic activities will cause “moderate” impacts to
marine mammals has no factual or scientific support, is contrary to the best available
information, and violates NEPA.*® For the reasons set forth above, the Associations strongly
object to this unsupported finding.*’

15 Additional technical comments are provided in Attachment C to this letter.

1% The biased and overly conservative effects analysis is the very reason why application
of various mitigation measures are supposedly “not sufficient to change the overall impact
ratings” (i.e., “moderate” for seismic effects on marine mammals). DPEIS at xxii. The effects
analysis is so flawed that the results it produces are meaningless and non-specific, providing no
basis for comparison among the alternatives. See NRDC v. U.S. Forest Serv., 421 F.3d 797, 811
(9th Cir. 2005) (“Where the information in the initial EIS was so incomplete or misleading that
the decisionmaker and the public could not make an informed comparison of the alternatives,
revision of an EIS may be necessary to provide a reasonable, good faith, and objective
presentation of the subjects required by NEPA.”).

7 The Associations’ position that there are currently no demonstrated adverse effects
from seismic surveys on marine mammal populations does not preclude our taking a proactive
and environmentally responsible approach by actively investigating legitimate concerns raised by
subject matter authorities, and doing so in the best traditions of independent, peer-reviewed

(continued . . .)
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C. Certain Mitigation Measures Are Infeasible, Unsupported, and Unnecessary

The record demonstrates that the Standard Mitigation Measures, as applied to offshore
operations in the GOM, are already more than adequate to protect marine mammals, sea turtles,
and fish species in a manner consistent with federal laws.*® Despite this record, the DPEIS
recommends certain mitigation measures that have never been required for offshore exploratory
operations in the United States, and that are more stringent (and less supported) than the
measures that have already been successfully implemented. Many of the unprecedented
measures recommended in the DPEIS are a direct result of BOEM’s flawed impact assessments.
As described above, the DPEIS creates a hypothetical worst case scenario for marine mammal
impacts, determines that the projected adverse effects in that scenario will be substantial, and
then recommends mitigation measures to address those supposed effects. However, because the
adverse effects identified in the DPEIS are inaccurate and unrealistic, some of the mitigation
measures intended to address those effects are similarly flawed and without support.

The unwarranted and arbitrary mitigation measures are addressed in detail below.
Without question, these measures, if implemented, will have substantial adverse effects on
offshore geophysical operations and substantial economic impacts. These measures will also
result in increased survey duration, which, in turn, can increase the potential exposure of marine
mammals to sound from seismic surveys and the potential for interference with other users of the

(. . . continued)
scientific study. See E&P Sound and Marine Life Joint Industry Programme (“JIP”),
www.soundandmarinelife.org).

18 See supra note 12; see also Mary Jo Barkaszi et al., Seismic Survey Mitigation
Measures and Marine Mammal Observer Reports (2012); A. Jochens et al., Sperm Whale
Seismic Study in the Gulf of Mexico: Synthesis Report, at 12 (2008) (“There appeared to be no
horizontal avoidance to controlled exposure of seismic airgun sounds by sperm whales in the
main SWSS study area.”); 78 Fed. Reg. 11,821, 11,827, 11,830 (Feb. 20, 2013) (“it is unlikely
that the proposed project [a USGS seismic project] would result in any cases of temporary or
permanent hearing impairment, or any significant non-auditory physical or physiological
effects”; “The history of coexistence between seismic surveys and baleen whales suggests that
brief exposures to sound pulses from any single seismic survey are unlikely to result in
prolonged effects.”); 79 Fed. Reg. 14,779, 14,789 (Mar. 17, 2014) (“There has been no specific
documentation of temporary threshold shift let alone permanent hearing damage([] (i.e.,
permanent threshold shift, in free ranging marine mammals exposed to sequences of airgun
pulses during realistic field conditions.”); 79 Fed. Reg. 12,160, 12,166 (Mar. 4, 2014) (“To date,
there is no evidence that serious injury, death, or stranding by marine mammals can occur from
exposure to air gun pulses, even in the case of large air gun arrays.”).
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GOM.™ We therefore strongly urge BOEM to adopt only the mitigation measures set forth in
Alternative A.%

1. Seasonal restriction for coastal waters

Alternatives C-F include a seasonal restriction for seismic surveys for all coastal waters,
federal and state, shoreward of the 20 meter isobath from February 1 to May 31. However, this
proposed restriction is unsupported for a number of reasons, as set forth below. For these
reasons, we request that the seasonal restriction be eliminated from Alternatives C-F.

First, the Settlement Agreement restricts operation of airguns within federal coastal
waters shoreward of the 20 meter isobath from March 1 to April 30, and the stipulation to extend
the Settlement Agreement extended the closure from January 1 to April 30 to a smaller area
within the unusual mortality event (“UME”) (Texas/Louisiana border to Franklin County,
Florida).?* It is unclear to us how BOEM derived the four-month February 1 to May 31
restriction used in Alternatives C-F and why it has proposed to include all nearshore coastal
waters. No explanation is provided in the DPEIS.?

Second, the rationale originally offered by the plaintiff parties to the Settlement
Agreement for the nearshore restriction was in response to coastal bottlenose strandings and
mortalities (i.e., the Northern GOM UME). However, the UME has since been closed. See
http://www.nmfs.noaa.gov/pr/health/mmume/cetacean_gulfofmexico.htm. Moreover, none of
the strandings or deaths in the UME have been attributed to deep penetration seismic survey
activities. Instead, recent research demonstrates that seismic impulses at even higher thresholds
fail to induce even temporary threshold shifts (“TTS”) in dolphin hearing (Finneran J.J., et al.
2015). Accordingly, no relevant scientific evidence supports a further restriction of deep

19 The mitigation measures also increase the amount of time the vessel spends surveying
because shutdowns and delays necessarily result in overall increased surveying time to preserve
data quality and integrity.

2 On a positive note, we commend BOEM for not including a 60-minute “all clear”
period in the DPEIS. We also commend BOEM for apparently not including any shutdown
requirements for dolphins or sea turtles. See DPEIS, Section 2.11.1. These are flawed measures
that were inappropriately included in the PEIS for Atlantic OCS G&G activities.

21 We also object to the seasonal restriction set forth in Alternative B, which is based
upon the Settlement Agreement, for the reasons explained in this subsection.

22 The analysis of the coastal restrictions on page 4-90 appears to incorrectly assume that,
during the 10-year period covered by the DPEIS, there would be a “2 month per year
restriction”—not the four-month per year restriction that is proposed.
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penetration seismic surveys, let alone suggests that such a restriction would result in any
meaningful benefit to coastal bottlenose dolphin populations.*®

Third, another rationale for the nearshore restriction was that seismic activity is an
additional stressor to an already stressed bottlenose dolphin population in the UME, and that
such additional stress may impact dolphin breeding rates. However, there is no evidence that
sound from deep penetration seismic surveys is a stressor to coastal bottlenose dolphin
populations or contributes in any way to dolphin late-term pregnancy complications or perinatal
and postnatal responses that would lead to increased calf mortality, or UMEs (Litz et al. 2014;
Venn-Watson et al. 2015).

Fourth, there are unleased blocks within the area covered by the seasonal restriction
stated for Alternatives B-F. Because existing seismic data in these areas is outdated and
inadequate to inform decisions regarding future lease sales, such a restriction would significantly
impede industry’s and BOEM’s evaluation of blocks for planned future lease sales. Moreover,
given the amount of time required to acquire additional seismic data, any extension of the
existing seasonal exclusion period significantly increases the likelihood that an affected deep
penetration seismic survey cannot be completed within its one-year permit term, thereby
increasing the overall number of surveys that will need to be conducted.?*

2. Reduced activity levels

In Alternative E, BOEM proposes to reduce levels of deep-penetration, multi-client
seismic activities by either 10% or 25%. This measure would be a “Gulfwide strategy designed
to reduce overall exposures and sound levels,” the stated purpose of which is to “reduc[e]
protected species cumulative sound exposures because a reduced number of surveys would be

% There are no data to suggest that sound is a problem for the bottlenose dolphin
population in general or the mother-calf pairs in particular, and it is equally, if not more,
plausible that the animals are completely unaffected by the sound. The fact that these
populations may be affected by coastal pollution, vessel traffic in the estuaries, or endemic
diseases is not a basis for restricting an activity that has no demonstrated adverse effect.

2% Additionally, the DPEIS mistakenly assumes that the large proposed closures in
Alternative F will result in the same amount of seismic survey activity being conducted
elsewhere. DPEIS at 2-32. As explained in Section I11.D infra, such closures will actually result
in a reduction in the overall amount of seismic survey activity conducted in the 10-year period.
Moreover, the DPEIS’s assumption that closure of these areas would provide “refuge” (DPEIS at
2-32) is an anthropomorphism that is unsupported in the DPEIS by any data or science-based
explanation.
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performed.” DPEIS at 2-47. The Associations object to these proposed reductions because there
is no legal basis for imposing them and they are arbitrary.

G&G exploration activities authorized by BOEM may be denied or conditioned if they
“would probably cause serious harm or damage to life (including fish and other aquatic life).”
See 43 U.S.C. § 1340(c)(1); see also id. § 1340(a)(1) (“any person authorized by the Secretary
may conduct geological and geophysical explorations in the outer Continental Shelf ... which are
not unduly harmful to aquatic life in such area”). BOEM may also temporarily stop off-lease
exploration or scientific research activities under a permit when the Regional Director
determines that the “[a]ctivities pose a threat of serious, irreparable, or immediate harm. This
includes damage to life (including fish and other aquatic life) ... [and] to the marine, coastal, or
human environment.” 30 C.F.R. § 551.9(a)(1); see also 30 C.F.R. § 551.6(a)(2) (prohibiting a
permittee from causing harm to marine life). None of these requirements are satisfied based
upon the information provided in the DPEIS. Even the unrealistic and overly conservative
effects analysis does not conclude that there will be any “serious harm or damage” or “serious,
irreparable, or immediate harm” to marine life. Moreover, such arbitrary reductions in activity
levels directly contradict OCSLA’s primary mandates, particularly because no adverse effects
from the original activity levels have been demonstrated. See supra Section Il1.A.

To the extent the proposed reductions are premised on the MMPA, they are also without
any legal basis. Under the MMPA, NMFS has the authority to grant or deny, or to reasonably
condition, marine mammal incidental take authorizations (“ITAs”). See Ctr. for Biological
Diversity v. Salazar, 695 F.3d 893, 916 (9th Cir. 2012) (MMPA ITAs only authorize incidental
take, not the underlying activity). Accordingly, any mitigation measures premised upon NMFS’s
MMPA authority may only address the proposed MMPA action—i.e., authorization of incidental
take, not the actual exploration activities. See id.; see also 16 U.S.C. § 1371(a)(5)(A)(i)
(Secretary “shall allow” incidental taking that meets applicable statutory standards).

Finally, the proposed reductions also present practical implementation problems. For
example, one could perform a 3D survey with a 4,000 cubic inch array or a 2D survey with 10
km track spacing and have half or fewer the number of takes in the same number of track miles.
In this example, would 50,000 track miles at half the exposure levels be translated into 25,000
track miles for purposes of calculating the remaining allocations available? How will the
reductions be fairly apportioned among the various applicants over the course of a year? Such
questions are not addressed at all in the DPEIS, further highlighting the impracticability of the
proposed measure.

3. Buffer zones between concurrent surveys

In Alternative B, BOEM recommends an expanded 40 km buffer zone between
concurrent seismic surveys within the area of concern (*AOC”) and a 30 km buffer zone
between concurrent seismic surveys outside of the AOC. No scientific evidence, published
studies, or other rationales are provided for this proposed measure. Indeed, to our knowledge, no
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buffer zones even approaching this size have ever been required as a condition of offshore
seismic authorizations.®

Moreover, buffer zones have little or no value in the GOM where directional migrations
have not been documented and animals are likely to be moving in a variety of directions as they
track dynamic features. Additionally, unless the vessels are moving parallel to each other at the
same speed and direction, the static concept of a corridor is not applicable, with the space
between vessels opening and closing depending on the relative speed of the vessels and their
direction. Marine mammals are unlikely to perceive anything like a corridor when the two sound
sources are moving dynamically. All that vessel separations achieve are to expose the animals to
a more prolonged period of sound exposure than would otherwise be the case and expand the
zone that animals might avoid.

We therefore agree with BOEM’s statement that “it is doubtful that separation distances
would provide the necessary benefits to offset potential impacts from sound exposure.” DPEIS
at 2-39. Because there is no support for this proposed measure, it should be eliminated entirely
from the DPEIS.

4, Exclusion zones greater than 500 meters

All of the alternatives “use a standard exclusion zone radius of 500 m (1,640 ft) around a
sound source.” DPEIS at 2-40. The DPEIS explains that exclusion zones “will be dependent
upon the source levels, array configuration, operational parameters, and environmental and
oceanographic conditions” and that the “actual extent of the acoustic isopleths around the sound
source will depend on the source level, source configuration, water depth, bottom properties, and
sound propagation through the immediate environment.” 1d. BOEM’s suggested approach for
exclusion zones will require a substantial modeling effort and will result in exclusion zones that
are many times greater than those that have typically been implemented (with success) in the
GOM. The expanded exclusion zones are especially concerning because they will ultimately be
dictated by the marine mammal hearing group with the largest modeled radii once new group-
specific acoustic criteria are implemented. %

% See, e.g., 78 Fed. Reg. 35,364, 35,423 (June 12, 2014) (vessel spacing of 24 km
required to avoid any effects of multiple surveys on migrating or foraging walruses). Moreover,
current technology has enabled many operators to decrease typical exposure radii to less than 10
km. See BOEM, Atlantic OCS Proposed G&G Activities Final Programmatic EIS (2014-001),
page 2-37 and Appendix D, https://www.boem.gov/atlantic-g-g-peis/.

%% The DPEIS does not make clear which exclusion zone size is being used. For example,
on page B-72, it is stated that the radius of the exclusion zone would be the predicted range at
which animals are exposed to 180 dB SPL rms, and in the very next sentence it is stated that the
exclusion zone is within a radius of 500 m surrounding the center of the airgun array.
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In addition, exclusion zones should be based on the best available information, and if that
information demonstrates that exclusions zones of less than 500 meters are warranted, then there
IS no basis for arbitrarily requiring a minimum exclusion zone of 500 m (if the DPEIS intends for
500 m to be a minimum). If a minimum 500 m exclusion zone requirement is not applied, the
Associations would support the incorporation of power-down procedures to mitigate any
potential effects. Power-down procedures acceptable to the Associations are a modified version
of the procedures described at 79 Fed. Reg. 14,780, 14,797 (Mar. 17, 2014) (“Langseth IHA™).?

5. Dolphin shutdowns

The DPEIS does not clearly explain whether shutdowns for dolphins are required and, if
so, under what scenarios. In Chapter 2, the DPEIS appears to state that the “Expanded PSO
Program” applicable to Alternatives B-F includes shutdown requirements for whales and
manatees and that these requirements are further expanded in Alternative D to apply to all
“marine mammals” except for bow-riding dolphins. However, Appendix B suggests that the
Expanded PSO Program requires shutdowns for all “marine mammals” except that bow-riding
dolphins are excluded from this requirement only for Alternative D. DPEIS Appx. B at B-23, B-
24. We assume that Chapter 2 correctly describes BOEM’s intent and that none of the
alternatives require shutdowns for dolphins.?® However, to the extent BOEM does contemplate
the application of shutdown requirements to dolphins, or to the extent commenters advocate for
dolphin shutdown requirements, such measures have no support for the following reasons.

First, dolphins are mid- to high-frequency specialists and, therefore, insensitive to the
low-frequency impulse sounds emitted by seismic operations. A recently published study
investigated whether bottlenose dolphin exposure to airgun impulses results in TTS. The paper
states that even the highest exposures, cumulative sound exposure levels of 185-195 dB re 1
uPa2-s did not result in TTS in any of the subjects.?® Even at ranges as close as 3.9 m and with

2" specifically, the Associations would support power-down procedures similar to those
in the Langseth IHA provided that: (1) power-down would be implemented only if a marine
mammal is observed in or entering (not “likely” to enter) the exclusion zone; (2) power-down
procedures may involve a reduction in the volume and/or pressure of the array; and (3) if a
marine mammal is observed within the 500 m exclusion zone, then the reduced array would be
shut down and shutdown procedures would apply.

28 \We agree with, and support, the analysis and conclusion reached by BOEM in Section
2.11.1 of the DPEIS. These conclusions further support our understanding that BOEM does not
intend for any of the alternatives to include a dolphin shutdown requirement.

% Finneran J.J., Schlundt C.E., Branstetter, B.K., Trickey, J.S., Bowman, V., and
Jenkins, K. Effects of multiple impulses from a seismic air gun on bottlenose dolphin hearing
and behavior. 137 J. Acoust. Soc. Am. 1634-46 (Apr. 2015). The results of this study also
support inclusion of frequency weighting in updated acoustic criteria.
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the airgun operating at 150 in® and 2000 psi, resulting in cumulative SEL of 189-195 dB re
1pPa’s, the impulses did not result in detectable TTS in any dolphin tested. The relatively low-
frequency content in airgun impulses may also have lessened the auditory effects on dolphins,
which have best hearing sensitivity at much higher frequencies.®® Industry observations
corroborate this scientific evidence. For example, dolphins are frequently observed by personnel
on seismic vessels to approach the vessels during operations to bow-ride and chase towed
equipment—a direct indication of insensitivity to seismic sound. PSO observation reports
indicate that there is no statistically significant difference between the frequency of dolphin
sightings and acoustic detections during seismic operations when the source is active or silent.
See Attachment B.*

Second, in areas of high-density dolphin populations, such as the GOM, shutdown
requirements for a species that frequently exhibits bow-riding behavior could effectively bring
all seismic activity to a halt. Implementation of the proposed measure for dolphin shutdowns
will substantially increase the number of shutdowns and delays in ramp-ups, which will result in
much longer surveys and significantly increased costs with no environmental benefit. See
Barkaszi, supra, at 1 (75% of delays in ramp-ups due to presence of protected species in
exclusion zone during 30 minutes prior to ramp-up were due to dolphins).

Third, any proposed measure to require shutdowns for dolphins would be without
precedent. Under Joint NTL No. 2016-G02 (and previously Joint NTL Nos. 2012-G02 and
2007-G02), BOEM required seismic operators in the GOM to shut down for any whale observed
in the exclusion zone. BOEM defined “whales” as all marine mammals except dolphins and
manatees. The Settlement Agreement extended the shutdown requirements to manatees.* In
short, no dolphin shutdown provision has ever been required by any United States agency, and
there is no information to support a changed approach.

% 1n a 2011 Programmatic EIS, the National Science Foundation recognized that “[t]here
has been no specific documentation that TTS occurs for marine mammals exposed to sequences
of air-gun pulses during operational seismic surveys.” Programmatic EIS/OEIS for NSF-Funded
& USGS Marine Seismic Research, at 3-133 (June 2011),
http://www.nsf.gov/geo/oce/envcomp/usgs-nsf-marine-seismic-research/nsf-usgs-final-eis-
oeis_3june2011.pdf (recognizing 180 dB re 1 uPa (rms) criterion for cetaceans “is actually
probably quite precautionary, i.e., lower than necessary to avoid TTS at least for delphinids,
belugas and similar species”).

%! See also A. MacGillivray et al., Marine Mammal Audibility of Selected Shallow-Water
Survey Sources, J. Acoustical Soc. Am. 135(1) (Jan. 2014).

%2 Because the Settlement Agreement clearly does not apply shutdown requirements to
dolphins, we assume that Appendix B is incorrect in suggesting that Alternatives B-F include
shutdown requirements for all “marine mammals.”
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Fourth, to the extent the DPEIS contemplates shutdowns for all marine mammals except
dolphins approaching the vessel to bow-ride, implementation of such a measure is impractical.
We are aware of no mitigation measures applicable to offshore exploration activities in which an
observer is required to subjectively determine the intent of a marine mammal (i.e., the intent to
bow-ride or to approach a vessel). Determining marine mammal intent from great distances is
very difficult for experienced marine mammal biologists in controlled scientific experiments, let
alone for observers who will be attempting to determine dolphin intent over vast distances in the
ocean environment. Based on observation reports, PSOs will be unable to confidently assess
animal behavior or “intentions” because they cannot accurately determine species within the
expanded exclusion zone.®® The result is that observers will likely, out of caution, call for
shutdowns in almost all instances where dolphins are observed within the exclusion zone.

In sum, any shutdown requirement applicable to dolphins in the GOM would broadly and
substantially impact seismic operations without any corresponding environmental benefit and
without any scientific support. The Associations respectfully request that BOEM clarify in its
final PEIS that no such requirement is included in any of the alternatives.

6. Passive acoustic monitoring

Under Alternatives B-F, BOEM would require the use of Passive Acoustic Monitoring
(“PAM?”) as part of the Seismic Airgun Survey Protocol in certain circumstances. See DPEIS at
2-43. PAM is one of several monitoring techniques that offers a monitoring capability during
periods of poor visibility or night conditions. PAM complements (rather than replaces)
traditional visual monitoring. However, towed commercially available PAM systems can be
highly variable and less robust than other in-sea integrated PAM capabilities/equipment. In
addition, overall performance and capabilities of PAM are dependent on factors such as technical
specification of equipment, operational setting, availability of experienced and trained personnel,
and the species of marine mammals present in a given area. Mandatory use of PAM may
substantially increase survey cost, require the placement of more personnel on vessels (i.e., four
dedicated PAM observers onboard), and potentially increase entanglement risk due to more gear
being towed in the water. The Associations therefore urge BOEM to make the use of PAM
optional in all alternatives, as recommended in Alternative A. See Alaska Survival v. Surface
Transp. Bd., 705 F.3d 1073, 1088 (9th Cir. 2013) (an agency need not consider a mitigation
measure with a “prohibitively high cost” that “makes it infeasible”); see also 46 Fed. Reg. at
18,031 (“mitigation measures must be developed where it is feasible to do so”).

% See Attachment B. It is well known that different species will exhibit different
behaviors. For example, Risso’s dolphins generally avoid vessels and rarely bow-ride, rough-
toothed dolphins generally avoid vessels but do bow-ride, and common dolphins are frequent
bow-riders. See K. Wynn & M. Schwartz, Guide to Marine Mammals and Turtles of the U.S.
Atlantic and Gulf of Mexico (2009).
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7. National standards for PSOs

The DPEIS states that observer qualifications addressed in NOAA Technical
Memorandum NMFS-OPR-49, National Standards for a Protected Species Observer and Data
Management Program: A Model Using Geological and Geophysical Surveys (Nov. 2013)
(“Observer Standards”) “may be required for future activities.” DPEIS, Appx. B at B-

16. Although we appreciate the agencies’ attempt to clarify and standardize observer guidelines
and requirements, the Observer Standards are flawed in a number of respects. It is imperative
that the agencies consider public input on the Observer Standards and make the revisions
necessary to ensure that the standards are workable, accurate, and appropriate before they are
required. The standards should encourage adaptive technology, remote monitoring, reduction of
health, safety, and environmental risks, and use of an updated reporting form that provides
substantive data from observations to inform the need (if any) for additional or revised mitigation
measures. The letter by IAGC, API, and NOIA, dated May 2, 2014, addressing the Observer
Standards more specifically states our concerns with the Observer Standards and offers
constructive solutions. See Attachment D. We appreciate BOEM’s consideration of our
concerns.

8. Non-duplicative surveys and lowest practicable source

With respect to potential measures regarding non-duplicative surveys and use of the
lowest practicable source, the DPEIS states:

The goal of these measures is to reduce the overall sound source
levels in the AOI, which could be effective in achieving this

goal. Overall reduction in sound input may have wide-scale
benefits. As noted in Chapter 1, under the terms of the Settlement
Agreement, BOEM convened two panels to determine the
feasibility of including refined standards for these two
requirements; however, the panels’ work on these matters is still in
process and was not available at the time the analysis for this
Programmatic EIS was completed.

DPEIS at 2-39. However, this characterization is incorrect because the panels’ work on these
two issues has concluded and this description is not consistent with the panels’ findings. The
DPEIS should be updated to reflect the panels’ findings. Consistent with those findings, the
Associations’ position is that these measures would have no meaningful beneficial impact.

In addition, Appendix L incorrectly states that “[a] duplicative seismic survey is a deep-
penetration geophysical survey, as defined in [the Settlement Agreement], whose acquisition
parameters, design, technology, and geospatial surface location metrics make it essentially the
same as an existing seismic survey.” DPEIS, Appx. L at L-14 (emphasis added). The Settlement
Agreement does not define a duplicate seismic survey as being “essentially” the same as an
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existing seismic survey. Accordingly, Appendix L should be revised to be consistent with the
Settlement Agreement. See NRDC v. Jewell, Dkt. 118-2, Section VIIILA.

D. The Economic Impacts of Alternatives B-G Threaten the Viability of G&G
Activities in the GOM

“Where the action subject to NEPA review is triggered by a proposal or application from
a private party, it is appropriate to give substantial weight to the goals and objectives of that
private actor.” Citizens’ Committee to Save Our Canyons, 297 F.3d 1012, 1030 (10th Cir. 2002);
see also, e.g., Sylvester v. U.S. Army Corps of Eng’rs, 882 F.2d 407, 409 (9th Cir. 1989)
(explaining that agency has a duty to take into account objectives of applicant’s project). An
alternative considered in an EIS is not reasonable when it renders the applicant’s proposed
project “impractical,” or not “technologically or economically feasible.” Citizens’ Committee to
Save Our Canyons, 297 F.3d at 1031-32; see also Sylvester, 882 F.2d at 409 (explaining that the
agency must consider whether alternative is “economically advantageous” to applicant’s
objective); Cape May Greene, Inc. v. Warren, 698 F.2d 179, 187 (3d Cir. 1993) (noting NEPA
“requires a balancing between environmental costs and economic and technical benefits”). As
demonstrated below, the various measures included in Alternatives B-G threaten the operational
and economic viability of G&G activities in the GOM, which will lead to fewer wells being
drilled and diminish future production.

In general, BOEM’s economic analysis found in Section 4.13 of the DPEIS is inadequate,
especially in the assumptions made about activity levels in the face of overly restrictive
mitigation measures and the fact that the analysis appears to completely ignore the potential of
reduced future drilling and production because there would not be adequate G&G data,
especially seismic, available. In addition, while the DPEIS describes the potential economic
impacts of the various alternatives (e.g., increased cost leading to decreased profits; supply chain
impacts; lost production), it does not provide cost estimates for direct, indirect and induced
economic impacts over the 10-year time period, nor does it adequately account for the variability
inherent in offshore oil and natural gas exploration and development. As such, stakeholders
cannot evaluate the full economic impacts of the alternatives.>

% BOEM notes that qualitative economic impact analyses were performed for
Alternatives E and F (DPEIS at 4-395) and additional economic analyses will be conducted as
part of the Regulatory Impact Analysis (DPEIS at 4-396). The impacts that were evaluated
qualitatively have the potential to run into the billions of dollars and the Associations believe that
full quantitative economic analysis should have been included in the DPEIS. Regardless of the
source of the missing analysis, a full quantitative economic analysis should be included in the
final PEIS.
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In Alternatives B-F, BOEM notes in multiple places® that any seismic survey not
conducted because of operational inefficiencies, seasonal shutdown, survey restrictions, or area
closures could be conducted at a later time or else the vessels would move to another area of the
GOM. BOEM uses these assumptions as partial justification that economic impacts of the
alternatives will be either minor (Alternative C) or minor to moderate (Alternatives B, D, E, F),
yet these assumptions are flawed. The potential to have surveys done in future time periods, as
stated in the analysis, does not reduce the negative socioeconomic impact of an alternative. With
restrictions continually in place, surveys originally planned for Year 1 would just replace surveys
that would have occurred in Year 2, while even more Year 2 planned surveys would be pushed to
Year 3, and so on. Over time, the ripple effect of delayed or forgone surveys will reduce overall
seismic data collection, adversely impacting the industry’s ability to drill new wells and
curtailing future production. Timing delays large enough to affect drilling schedules are more
important to potential economic impacts than seismic cost increases. BOEM does not provide
estimates for the number of wells that will not be drilled and how reduced drilling will have
significant negative impacts on production, government revenue, gross domestic product
(“GDP”), and employment.

BOEM'’s analyses of the economic impacts associated with the proposed reductions in
seismic surveys found in Alternatives E1 and E2 are particularly concerning:

1. BOEM assumes that reducing seismic survey activity by 10% and 25% reduces direct
employment by a proportional amount, resulting in 600 to 1,500 fewer jobs and
economic/GDP impacts of $294 million to $735 million per year. This assumption is a
good approximation of a portion of the direct impacts associated with reduced seismic
survey activity. BOEM also mentions indirect and induced impacts but provides no
calculations or estimates. DPEIS at 4-400, 401. There is no reason not to provide these
estimates. According to estimates made using the IMPLAN model, adding in the indirect
and induced impacts of reduced seismic survey spending more than doubles the
employment impacts and increases GDP impacts by 70%.

2. BOEM describes the real possibility that investments in new wells and platforms could
be delayed and some prospective areas will not be developed at all. However, BOEM
does not provide an estimate of how much activity will be forgone and thus no estimate
of potential economic impacts is given. This is a significant flaw in the economic
analysis of Alternatives E1 and E2 and should be rectified prior to publication of the final
PEIS.

%> BOEM could improve the DPEIS by eliminating or reducing the repetition in the
impact analysis associated with each alternative and instead focusing on the differences for each
alternative.
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3. BOEM attempts to rationalize and minimize the potential impacts of Alternatives E1 and
E2 by highlighting “the substantial declines in oil and gas prices since mid-2014 will
likely curtail oil and gas exploration activities, implying that G&G activities may decline
in absence of Alternative E.” DPEIS at 4-391, 392. However, the economic impacts are
an estimate of future activity comparing the potential impacts with and without the
proposed policy, not a comparison to an activity level in the past or a speculation about
future oil prices as drivers of exploration. This comparison does not justify not including
potentially large impacts of lost drilling activity.

4. On pages 4-391 and 392, BOEM makes several statements regarding potential impacts of
Alternative E that are not relevant to the economic analysis or are not justifiable. In
particular, whether the impacts are “nominal or minor” relative to the overall economy of
all the coastal states is irrelevant. The full economic impacts of the action, in and of
itself, should be estimated. The statement that “the majority of workers that are displaced
from the G&G industry would likely be able to find employment in the region” is neither
justified nor plausible, especially in the case of non-maritime workers on seismic survey
vessels.

5. The statement that United States production will depend “on the extent to which oil and
gas companies divert capital from offshore oil and gas development to onshore
development in the US” is highly misleading. DPEIS at 4-401 and 4-403. Capital will
move globally, not just within the United States. Restricted offshore GOM capital
expenditures will likely go to the best second alternative, which will not necessarily be in
the United States. Certain offshore specific assets, such as drilling rigs, will definitely be
deployed in foreign offshore markets, not U.S. onshore.

The analysis BOEM has provided for Alternative F is no better. The potential economic
impact would be dependent on the number of quality oil and gas targets in the four areas. In
addition, there are at least 5,350 active leases in these areas whose potential value would be
greatly compromised. Any current investment in these areas would be essentially stranded and
the value of lost revenue could be in the billions of dollars, yet BOEM has not provided
estimates for these lost opportunities.

Finally, BOEM has determined that Alternative G—a complete halt to seismic surveys—
would only have a “moderate” socioeconomic impact. This is a stunning remark coming from
BOEM, suggesting it does not grasp that offshore oil and gas exploration and development
fundamentally require seismic data acquisition in order to pursue and support ancillary activities.
Without seismic data, offshore oil and gas exploration and development would simply not be
economically viable. The complete collapse of the offshore oil and natural gas industry in the
GOM, including the loss of all direct, indirect and induced jobs and GDP contributions for
operations in federal waters, would hardly be a “moderate” impact. The impacts of shutting
down seismic surveys in the GOM are clearly “major” and Alternative G should be dropped
from further consideration.
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In sum, BOEM has failed to provide an adequate accounting of potential economic
impacts for stakeholders to make an adequate assessment of the practicability or feasibility of the
proposed alternatives. The Associations respectfully urge BOEM to conduct the required
quantitative analyses and provide the findings for appropriate consideration going forward.

E. The DPEIS Fails to Use Recently Issued Acoustic Criteria and Presents an
Unnecessarily Confusing Acoustic Analysis

In August 2016, NOAA issued its Technical Guidance for Assessing the Effects of
Anthropogenic Sound on Marine Mammal Hearing (the “Guidance”). The Guidance establishes
acoustic criteria for evaluating Level A harassment and TTS. Despite the availability of drafts of
the Guidance and the scientific bases for the Guidance for many months prior to August 2016,
the DPEIS’s exposure modeling analysis does not use the Guidance. See DPEIS at 1-17 and 1-
20. The Associations assume that BOEM will use the Guidance in subsequent action-specific
NEPA analyses.*® However, even if this assumption is correct, BOEM must clarify and better
explain the relevance of the Guidance in the DPEIS.

For example, the DPEIS states that “at a first glance, there are differences between the
values [generated by the Guidance and by the DPEIS exposure modeling], but they do appear
significant at a programmatic level.” DPEIS at 1-18. It is not clear from this statement whether
BOEM intends to say that the differences are or are not likely to be significant at the
programmatic level considered in the DPEIS. Additionally, the DPEIS states that “there is the
potential for some fairly large differences in results from the modeling done by BOEM and the
2016 NMFS acoustic guidance” and cites an example for low-frequency (“LF”) cetaceans.
However, this example makes a number of simplifying assumptions, such as “most of an
airgun’s energy is produced in the 100- to 300-Hz frequency band.” Id. This assumption is not
entirely correct because sounds produced by airguns contain substantial energy from 10 to 60
Hz. Additionally, the -13 dB difference between the two frequency weighting functions noted in
the DPEIS are calculated by considering only the 200 Hz frequency band, while substantial
differences between the frequency weighting functions are present from 30 to 1,000 Hz.

As another example, for mid-frequency (“MF”) and high-frequency (“HF”) cetaceans, the
frequency weighting curves shown in the DPEIS are even more dramatically different across the
100 to 300 Hz band selected to represent airgun sounds. Id. However, the preliminary analysis
in the DPEIS does not address how this may dramatically reduce the area or volume within
which MF and HF cetaceans may be considered exposed above the criteria. Instead, the DPEIS
goes on to address high resolution geophysical (“HRG”) sources and indicates they would be
evaluated as non-impulsive sources. Treating HRG sources as non-impulsive would be a break
from traditional assessments, yet this is not explained or justified in the DPEIS or its appendices.

% We also assume that NMFS will apply the Guidance in its evaluations of MMPA ITAs
associated with GOM activities.
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Moreover, the summary paragraph on page 1-19 does not provide an example similar to that for
LF cetaceans to support why BOEM believes the number of exposures of MF and HF cetaceans
would “remain the same or slightly reduced overall” if the Guidance were used.

Additionally, the analytical methods and criteria that are used in the acoustic analyses
supporting the Appendix D modeling are less than straightforward. For example, starting on
page 4-12 of the DPEIS, BOEM refers to the NMFS 1995 criteria (180/160 dB re 1 uPaSPL
rms), a set of 2012 weighting functions (e.g., those used in the modeling for the DPEIS) for
which a reference is not provided, and to the NMFS July 2016 criteria. Appendix D uses the
NMFS 1995 criteria, but applies Southall et al. (2007) M-1 weighting to those values, which
were originally unweighted values. DPEIS, Appx. D at D-174. The Appendix D modeling also
uses Southall et al. (2007) SPL peak Permanent Threshold Shift (“PTS”) onset values, but for LF
cetaceans creates its own PTS onset threshold of 192 dB re 1 pPa’ s SEL by subtracting 6 dB
from the MF cetacean onset value of 198 dB re 1 uPa* s (another precaution layered on top of
already precautionary numbers). 1d. at D-55. Another example of unclear development of a
threshold value appears in the very next paragraph where the analysis cites a value of 187 dB
SEL as the MF cetacean threshold, derived by using a beluga TTS onset of 186 dB, applying
Finneran and Jenkins (2012) Type Il M-weighting to derive a weighted value of 172 dB and then
adding 15 dB to produce a PTS threshold for MF cetaceans of 187 dB. Obviously, the methods
for deriving the criteria used in the analysis are hardly clear. Nowhere in Appendix D or the
body of the DPEIS is there a simple table listing the threshold values that were applied in the
exposure analysis.

In sum, the failure of the DPEIS to use the Guidance in its effects analysis is legally and
scientifically tenuous. See N. Plains Res. Council, Inc. v. Surface Transp. Bd., 668 F.3d 1067,
1086-87 (9th Cir. 2011) (“Reliance on data that is too stale to carry the weight assigned to it may
be arbitrary and capricious.”). Proper application of the Guidance in action-specific NEPA
evaluations may remedy this shortcoming; however, to the extent the final PEIS does not address
this issue in a more robust manner, NMFS’s future reliance on the final PEIS for the MMPA
incidental take rulemaking process could be jeopardized. It is imperative that the public be
provided a reasonable opportunity to carefully review and comment on the application of the
Guidance as it directly pertains to the current action. Regardless of its future application, if
BOEM does not intend to use the Guidance in the modeling that will support the final PEIS, then
it must provide a more developed and accurate assessment of the differences that result from
application of the Guidance compared to the criteria and methods actually used. BOEM must
also more clearly explain those criteria and methods in the final PEIS.*’

37 As the Associations addressed in three comment letters submitted during the process
for developing the Guidance, there are technical flaws in the Guidance. We have attached those
three comment letters to this letter, and request that they be included in the administrative record
for this NEPA review process. See Attachment E.
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F. The Appendix D Modeling Inconsistently and Unreliably Uses Marine Mammal
Population and Density Data

The Phase | modeling in Appendix D uses Navy Operating Area Density Estimates
(“NODES”) and NMFS Stock Assessment Reports (“SARs”) marine mammal population data.
However, the Phase Il modeling inconsistently uses the 2016 Duke model of animal distribution
and abundance. The following summarizes some of the problems associated with Appendix D’s
use of varying datasets and models related to marine mammal abundance and density.

First, a problem with habitat-correlated density modeling is that the model may not
capture all the habitat variables that are important to the animals, and consequently places
modeled animals in areas where they never or rarely go. For example, Bryde’s whales are rarely
if ever seen outside De Soto Canyon, yet the Duke model places modeled Bryde’s whales in
relatively high density at the continental shelf edge from Texas to the Florida Straits because the
habitat suitability model indicates that they “could” use those places. The Duke model thus
results in the calculation of densities of Bryde’s whales in Zone 4 of the Appendix D’s seven
zone system when that clearly is not supported by the available sighting data.

Second, the Appendix D makes unsupported revisions to some results from the Duke
model, which were themselves arbitrary or poorly supported. For example, the Duke model
places sperm whales and Kogia whales in 500 m of water even though the available sighting data
shows that they occur in shallower water. The Appendix D modeling, however, goes one step
further and pushes all sperm whales into 1,000 m water depth or deeper, further exaggerating the
disparity between actual observations (which tend to be biased toward shallower water) and the
model (which uses “expert knowledge” to put the animals where the modeler thinks they ought
to be).

Third, the Appendix D modeling evenly spreads species for which little data are available
(e.g., killer whales, false killer whales, Fraser’s dolphins) across all habitats the modelers deem
appropriate (generally deeper water, Zones 4-7). Some species, such as Fraser’s dolphins and
false killer whales, are therefore assumed to be abundant and widespread in areas where they are
historically seldom seen.

Fourth, rather than use a specific value for each 100 km square, the Appendix D
modeling averages the values from each 100 km? box across an entire zone containing hundreds
or thousands of 100 km? boxes. This enables the placement of animals into the outermost Zone 7
where there is little or no data and therefore no modeling by Duke. By expanding the Duke
averages into areas outside the scope of the model, Appendix D increases the total number of
animals present beyond the predictions of the SARs, NODES, or the Duke model. Appendix D
presents the averaged values as a minimum, maximum, and mean, which is an appropriate way
to convey some of the statistical uncertainty about the model numbers (see DPEIS, Appx. D at
D-201), but there is insufficient information to determine how these values were obtained from
the source information.
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G. The Cumulative Effects Analysis in Appendix K Should Be Eliminated

Appendix K contains novel concepts that are inconsistent with a substantial amount of
scientific literature addressing the topics of hearing masking and chronic effects of sound. For
example, Appendix K presents new concepts, such as “lost listening area,” which have no
scientific precedent. Additionally, Appendix K introduces novel risk metrics like annual
cumulative SEL and equivalent continuous sound level (“Ley”) that are not biologically realistic
concepts (pages K-22 and K-24), and other ideas that have no apparent basis, such as the
Cumulative and Chronic Exposure metric (page K-10). Equally concerning, the novel analysis
in Appendix K is introduced, for this first time, without any serious peer-review or expert
evaluation.

Appendix K presents a hypothetical analysis of “lost communication space” for Bryde’s
whales (pages K-32 to K-41) without any evidence to support an actual (not hypothetical)
baseline for this or any related species. Communication space is considered to be the maximum
detectable range of a sound, which far exceeds the actual communication space for any species,
terrestrial or marine. Another omission in Appendix K is the lack of reference to a recent and
very thorough review of the subject of hearing masking (Erbe et al. 2015). Instead, Appendix K
primarily references Clark et al. (2009) for masking, even though it has been demonstrated to be
an incomplete model that overestimates the risk of masking.

In addition, the Appendix K analysis is based on assumptions about hearing and hearing
masking that are clearly incomplete and overly conservative, such as assuming that the animal
requires signal excess of 10 dB to detect a conspecific call (page K-17), when the standard in the
literature is detection at -3 to -6 dB below ambient. Appendix K treats received sound as being
the same at all depths (2D “disk”” model of masking, page K-17), and no directional release from
masking is provided—not because the animals cannot use the 3 to 12 dB of gain they get from
directionality, but because the analysis suggests that the survey tracks are “randomly oriented”
(page K-19). This inability to determine the angular resolution between receiver, conspecific
caller, and the seismic source is puzzling because the Phase | and Phase Il exposure models
provide very specific direction-dependent transmission loss model data and are dynamic 4D
models that should easily yield the necessary information to insert spatial release from masking
in the communication space equation. Instead, a generic “signal processing gain” term is used to
account for the various features of a signal that enable the receiver to pick it out of sound.
Finally, Appendix K uses an unrealistic and simplistic formula (Sirovic et al. 2014) for
determining the bandwidth of the signal (to the human, not the whale listener) and call length
(without redundance or signal variance and periodicity), ignoring substantial literature on this
topic for humans and other species (page K-20).

In sum, Appendix K is premature, inappropriate, and not consistent with the best
available science. Moreover, its relevance to the DPEIS is not explained by BOEM. Because of
its many defects, Appendix K should be removed from the DPEIS.
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H. The Analysis of Potential Effects of Seismic Activities on Sea Turtles Can Be
Improved

The DPEIS adequately reviews the literature regarding sea turtle hearing and accurately
assesses what is known about the frequency range of turtle hearing based on the best available
science. However, the DPEIS’s sea turtle effects analysis (Section 4.3) fails to sufficiently
address sea turtle hearing thresholds at best sensitivity as reported in the scientific literature.
These values, which range from 93 to 117 dB at the most sensitive frequencies, are reported in
Appendix E but there is no discussion of the meaning of those values. Although the data on sea
turtle hearing “are too limited to be definitive because of the low numbers of individuals tested,”
the best available science demonstrates that sea turtle hearing is substantially less sensitive than
marine mammal and fish hearing. By comparison, peak sensitivity thresholds of approximately
30 or 40 dB are the most sensitive frequencies in some odontocetes, and peak sensitivity
thresholds of approximately 50 dB are most sensitive frequencies observed in some fish species.
See Popper et al. (2014) at 9 (see audiograms). The DPEIS should include a more detailed
assessment of sea turtle hearing thresholds at best sensitivity as part of the effects analysis.

l. The Potential Effects of Seismic Activities on Fish and Fish Resources Are
Insignificant

Seismic survey activities do not result in any significant adverse effects to fish
populations or to fisheries. Marine seismic surveys have been conducted since the 1950s and
experience demonstrates that fisheries and seismic activities can and do coexist. There has been
no observation of direct physical injury or death to free-ranging fish caused by seismic survey
activity, and there is no conclusive evidence showing long-term or permanent displacement of
fish. Any impacts to fish from seismic surveys are short term, localized, and not expected to lead
to significant impacts on a population scale.*

%8 See Science for Environment Policy, Future Brief: Underwater Noise, European
Commission, June 2013:
http://ec.europa.eu/environment/integration/research/newsalert/pdf/FB7_en.pdf; Stocks at a
Glance — Status of Stocks, 2011, U.S. Department of Commerce, NOAA:
http://www.nmfs.noaa.gov/sfa/fisheries_eco/status_of fisheries/archive/2011/2011 status_of st
ocks_fact_sheet.pdf; Boeger, W.A., Pie, M.R., Ostrensky, A., Cardoso, M.F., 2006. The Effect
of Exposure to Seismic Prospecting on Coral Reef Fishes; Brazil. J. Oceanogr. 54, 235-239; 3D
marine seismic survey, no measurable effects on species richness or abundance of a coral reef
associated fish community. Mar. Pollut. Bull. (2013),
http://dx.doi.org/10.1016/].marpolbul.2013.10.031; Hassel, A., Knutsen, T., Dalen, J., Skaar, K.,
Lokkeborg, S., Misund, O.A., Osten, O., Fonn, M., Haugland, E.K., 2004. Influence of seismic
shooting on the lesser sand eel. ICES J. Mar. Sci. 61, 1165-1173; Pena, H., Handegard, N.O.
and Ona, E. 2013. Feeding herring schools do not react to seismic air gun surveys. ICES J.
Mar. Sci., http://icesjms.oxfordjournals.org/content/70/6/1174.short?rss=1; Saetre, R. and E.

(continued . . .)
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Seismic source vessels move along a survey tract in the water creating a line of seismic
impulses. As the seismic source vessel is in motion, each signal is short in duration, local, and
transient. There is no conclusive evidence showing long-term or permanent displacement of
fish.*® Similar seismic surveys conducted for research in the Atlantic OCS did not result in
any detectable effects on commercial or recreational fish catch, based on a review of NMFS’s
data from months surveys were conducted, which noted that “there was absolutely no evidence
of harm to marine species” (including fish).”> Additionally, in the GOM, where G&G
activities have routinely occurred for over 40 years, seafood harvested from the OCS is worth
approximately $980 million annually and the fishing industry directly supports in excess of
120,000 jobs, suggesting that G&G activities can occur without negatively impacting
commercial fisheries.

Finally, seismic and other geophysical surveys also do not result in closing areas to
commercial or recreational fishing. During surveys, the survey crews work diligently to
maintain a vessel exclusion zone around the survey vessel and its towed streamer arrays to avoid
any interruption of fishing operations, including the setting of fishing gear. As with all multiple
uses of offshore waters, there must be a certain level of coordination by all parties. At sea,
coordination is regulated by the U.S. Coast Guard under the International Regulations for
Preventing Collisions at Sea, requiring a Local Notice to Mariners specifying survey dates and
locations.

(. . . continued)
Ona, 1996. Seismic investigations and damages on fish eggs and larvae; an evaluation of
possible effects on stock level. Fisken og Havet 1996:1-17, 1-8.

% Although some studies have shown that various life stages of fish and invertebrate
species can be physically affected by exposure to sound, in all of these cases the subjects
were very close to the seismic source or subjected to exposures that are virtually impossible
to occur under natural conditions. For example, frequently cited experimental studies such as
Skalski et al. (1992), Lokkeborg et al. (2010), Engas (1996), and Wardle (2001) employed
artificially concentrated sound within hundreds of meters of the fish under observation and
the fishing vessels. As Lokkeborg et al. (2012) noted in a recent review of the literature,
“Seismic air gun emissions distributed over a large area may thus produce lower sound
exposure levels and thus have less impact on commercial fisheries.” As another example,
Aguilar de Soto (2013) exposed scallop larvae to noise at loud volume for up to 90 hours at
a distance of 9 centimeters, which is virtually impossible to occur outside of experimental
settings.

%0 See New Jersey v. Nat’l Sci. Found., No. 3:14-cv-0429 (D. N.J.), Federal Defendants’
Brief in Opposition to Plaintiffs’ Motion for Declaratory and Injunctive Relief at 25-26 (citing
Exhibit D, Higgins Decl. { 21, Exhibit D, Mountain Decl. { 8 (July 7, 2014)).
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For these reasons, the effects of seismic activities on fish and fish resources are most
accurately described as “nominal” (to use the DPEIS’s impact categorization values). We
therefore object to the mischaracterization of impacts to commercial fisheries as “minor.” See
DPEIS at 2-35.

J. The Adaptive Monitoring Program Must Be Consistent with Applicable Law

The DPEIS states that BOEM and NMFS are presently developing an “adaptive
monitoring program” that will be implemented for the life of the anticipated MMPA incidental
take regulations and “will outline high-level monitoring objectives focused on understanding
how and to what extent G&G activities may affect marine mammals in the Gulf of Mexico.”
DPEIS at 1-13. However, the DPEIS includes very little information about the adaptive
monitoring plan because, according to the DPEIS, “an opportunity for public input on the
monitoring plan would occur through the process that NMFS undertakes in response to BOEM’s
petition for rulemaking under the MMPA.” DPEIS at 1-14.

The Associations have a strong interest in environmental monitoring—both to better
understand the environment in which our members work, but also to mitigate potential risks of
activities to living marine resources. The Associations support efforts that improve the quantity
and quality of information related to determining the nature and magnitude of the potential
effects of offshore G&G activities on marine mammals. Such information assists with
developing reasonable and workable incidental take MMPA authorizations, including
appropriate mitigation measures to minimize incidental take, and correctly assessing the type and
amount of incidental take that occurs in the course of G&G operations. In this light, the
Associations support both ongoing and future research endeavors by industry and its partners
that help to inform the understanding and mitigation of potential effects of G&G activities on
marine life in the GOM. We also support agency efforts to improve the collection and use of the
best available science consistent with the requirements and limits of the MMPA.

Nonetheless, the Associations have expressed concern on multiple occasions that the
agencies’ envisioned monitoring requirements for the forthcoming MMPA regulations for
geophysical surveys in the GOM will exceed the authority granted to NMFS. We have explained
in detail that the MMPA does not authorize NMFS to require as a condition of an ITA the
preparation or development of a large-scale, expansive monitoring plan that reaches beyond the
time and area in which site-specific activities are undertaken or the performance of actions
related to such a plan. The comments detailing these concerns are attached as Attachment F so
that they may be included in the administrative record supporting the final PEIS. The
Associations look forward to working collaboratively with BOEM and NMFS to complete the
preparation of a legally compliant and operationally effective monitoring program.



Dr. Jill Lewandowski
November 29, 2016
Page 37

K. The DPEIS’s MPA Discussions and Findings Must Be Clarified, Improved, and
Justified

The DPEIS’s discussion of Marine Protected Areas (“MPAs”) is unclear and confusing.
We have noticed that BOEM tends to conflate various legally designated and non-legally
designated terms, such as “Biologically Important Areas,” Environmental Important Areas. For
example, “Deepwater MPA” appears to be a new construct because Deepwater MPAs are not, to
our knowledge, formally designated regions. The DPEIS describes “Coastal MPAS” as
consisting of national parks, national wildlife refuges, national estuarine research reserves, and
State-designated MPAs (DPEIS at xxxv), but “Offshore MPAs” (a new term) are described as
consisting of national marine sanctuaries (NMSs), Deepwater MPAs, and fishery management
areas, with no further explanation of what defines a Deepwater MPA. Of the Offshore MPAS
listed, it appears that the brine pool and chemosynthetic MPA sites (e.g., Green Canyon [“GC”]
233 Brine Pool, GC 234 Chemo Community, and Bush Hill Chemo Community) are deeper than
1,000 feet, but many of the coral and hardbottom sites listed are no deeper than 1,000 feet.** In
addition, Section 2.8-1 of the DPEIS (page 2-16) describes four “deepwater areas” for closure
(the Central Planning Area (“CPA”) Closure Area, the Eastern Planning Area, the Dry Tortugas
Closure Area, and the Flower Gardens Closure Area).”> BOEM should more clearly characterize
these areas and explain their significance to the DPEIS’s analysis of seismic activities. In
particular, closure of the CPA will lead to a significant loss of economic opportunities as many
leaseholders in this area will be unable to fulfill lease commitments.

The DPEIS also suggests, without supporting explanation, that MPAs may be used to
restrict activities. See, e.g., DPDEIS at 4-261 (“All sites listed are afforded some degree of
protection based on their associated management plans.”); id. at 3-29 (“All authorizations for
G&G surveys proposed within or near these [specific benthic locations and MPA] areas would
be subject to the review noted previously to facilitate avoidance.”); id. at 4-269 (“While seismic
surveys employing airgun arrays and hydrophone streamers are not currently precluded from
conducting surveys over deepwater MPAs, other G&G activities may not be allowed in
designated No Activity Zones.”). Although it is appropriate under NEPA to describe these areas
as parts of the existing environment that have ecological significance, if BOEM and/or NMFS
intends to use these areas as a basis for implementing additional restrictions on activities, then

1 \We understand that the South Atlantic Fishery Management Council has designated
Deepwater MPAs (ranging from about 200 to 1,000 feet deep) to protect deepwater fish species,
but it does not appear that the Gulf of Mexico Fishery Management Council has made similar
designations.

“2 BOEM’s definition for “deepwater” had been 300 m (~1,000 feet) per NTL 2009-G40.
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that intentiégn must be disclosed and clearly explained, and the supporting legal authority must be
identified.

L. The DPEIS Is Poorly Organized and Presented

Respectfully, the DPEIS is poorly organized and presented. For some sections and
appendices, it is almost impossible to clearly review and understand many of the underlying
technical analyses. The body of the DPEIS contains a substantial amount of both conflicting and
redundant material, which is repeated in appendices, and in appendices to appendices. For
example, Appendix D itself has six appendices, many details of which conflict with portions of
the body of the DPEIS or with Appendix D itself. As another example, sections addressing
threshold criteria in the body of the DPEIS (pages 4-12; 4-33; 4-45) and in Appendix D (D-50;
D-25; D-56; Table 6) conflict with Appendix H. Assumptions and conclusions are buried in the
details of Appendix D, but the other documents (i.e., the DPEIS and Appendix H) present no
conclusions that clearly correspond to those presented in Appendix D’s Phase Il model. The
three sections on threshold criteria in these three separate documents appear to have been written
by three different people who did not view each other’s work.* There appears to be hundreds of
referential and typographical errors in the DPEIS and its appendices. In short, the overall quality
and clarity of the analyses presented in the DPEIS and its appendices is poor and inhibits
meaningful review and input, particularly in light of the relatively short period that was provided
for review and comment on the DPEIS.*

M. The DPEIS’s Flaws Place Future Federal Actions at Risk

The flaws in the DPEIS (as described above), to the extent they are not cured in the final
PEIS, may have unintended and undesired negative consequences for any agency that relies on
the final PEIS for the authorization of future federal actions and, specifically, for the issuance of
MMPA ITAs in the GOM. For example, the DPEIS makes unrealistic, incorrect effects findings
that will almost certainly contradict findings made in reviews of future federal actions (assuming
those reviews are performed correctly). Additionally, the DPEIS’s failure to address the effects
of mitigation measures will very likely contradict subsequent MMPA Section 101(a)(5)

* The “moderate” effects finding for marine mammals in MPAs lacks rational support.
There is no explanation in the DPEIS why impacts reach the level of “moderate” for marine
mammals inside of MPAs when MPAs represent relatively small areas inside the AOC.

* Appendix D also refers to a set of Excel workbooks (see, e.g., D-213) that cannot be
found on the BOEM website and for which a link is not otherwise provided.

** In addition to the substantive errors addressed in this comment letter and the associated
attachments, the Associations have identified many typographical errors and minor editorial
mistakes in the DPEIS. The Associations plan to provide BOEM with a table of these errors and
mistakes after the close of the comment period.
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evaluations, which require the permitting agency to consider the effects of mitigation measures
in making a determination that the authorized take will have a “negligible impact” on marine
mammal species or stocks. 16 U.S.C. § 1371(a)(5)(A), (D). By failing to evaluate the actual
anticipated effects of G&G activities in the GOM, and by failing to consider the effects of
mitigation measures, BOEM has created a scenario in which the final PEIS will likely (if not
corrected) present significant contradictions and inconsistencies with 